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RIM 097Cl-AB11

Administration for Children and
Families

DE""RTMENT OF HEALTH AND
HUMAN SEItiICES

45 CFR Parts 1385, 1386, 1387 and
1386

Act through Fiscal Year 1993 and made
revisions that:

(1) Add to the purpose of the Act the
commitment toward enabling all people
with developmental disabilities.
including those with severe disabilities.
to achieve interdependence and
inclusion into society;

(2) Strangthen the independence of
State Protection and Advocacy systems;

(3) Establish core awards for
University Affiliated Programs training
projects; and

(4) Broaden the purpose of Projects of
National Significance to include
supportive living and quality of life
opportunities.

The Developmental Disabilities
Assistance and Bill of Rights Act
Amendments of 1994. Pub. L. 103-230.
(the Act), extends authorization of
appropriations for programs under the
Act through Fiscal Year 1900 and made
revisions that:

(1) Includermdings that emphasize
respect for individual dignity. personal
preferences. and cultural differences in
the provision of services. supports and
other assistance. and recognize that
individuals with developmental
disabilities and their families are the
primary decision-makers regarding
services. supports. and other assistance
they receive:

(2) Ensure that racial and ethnic
individuals from diverse hackgrounds
are fully included at all levels and in all
activities authorized under this Act.
This includes language regarding
unserved and underserved populations
and "culturally competent" serviees.
supports and other assistance;

(3) Require State Developmental
Disabilities Council activities to
promote systemic change. capacity
building and advocacy;

(4) Clarify the responsibilities of the
State Developmental Disabilities
Council and the Designated State
Agency;

(5) Require the Protection and
Advocacy System (P&A) to hire and
maintain sufficient numbers and types
of qualified staff to carry out the P&A's
function;

(6) Protect the confidentiality of client

recoras:
(7) Require development of new

program standards for University
Affiliated Programs; and

(8) Direct the Secretary to support
grants to conduct an investiR,ation on
the expansion of part B programs (State
Developmental Disabilities Councils) to
individuals with severe disabilities
other than developmental disabilities.

I. Program History

In 1963. ·1,0 Mental Retardation

Facilities and Construction Ad tPuh. L.
88-164) was enacted to plan activities
and construct facilities to provide
services to persons with mental
retardation. This legislation was
subsequently amended by the
Developmental Disabilities Services and
Facilities Construction Amendments of
1970 (Pub. L. 91-517) which constituted
the first Congressional effort to address
the needs of a group of persons with

disabilities designated as developmental
disabilities. The 1970 ndments
defined developmental . bilities to
include individuals with Inental
retardation. cerebral palsy. epilepsy and
other neurological condit ns closely
related to ment~1 retardat n which
originated prior to age 18 and
constituted a substantial isability. Il
also created State Planni Councils to

Developmental Disabilities Program advocate for. plan. monit and evaluate
services for persons with developmental

AGENCY: Administration on disabilities; and authori grants for
Developmental Disabilities. constructing. administeri~and
Administration for Children and operating University Affi ated
Families. HHS. Facilities. The legislation uthorizing
ACTION: Notice of proposed relemaking the Developmental Disabilities program
SUMMARY: This rule proposes has been revised periodically. The major

changes of note included the following:
c1erifications and new requirements to (11 The 1975 Amen<lnu$lts (Pub. 1..
implement changes made by the 94--103) deleted the constI-uction
Deve)oRmeowl PisabiUtiu Assistance l•and BiITof Rights Act Amendments of authority. authorized stu .es to

delennine the feasibility f having
1990 and the Developmental Disabilities University Affiliated Faci ·ties establish
ASSisi8Dce and Bill of Rights Act Satellite Centers. estahlis ed the
1\iiiendlDents of 1994.

Protection and Advocacy System and
DATES: To ensure consideration added a section on "Righ of the
comments must be submitted on or Developmentally Disable</;"
before July 17. 1995. (2) The 1978 Amendm ts (Pub. L.

f
ADDRESSES: Please address comments 9!Hl02) included a functiooal definition

..!9: Commissioner. Administration on of developmental disabili 'es; ,
Developmental Disabilities. Room 329- (3) The Developmental isabilities
o (Regulations). Hubert H. Humphrey Amendments of 1984 (Pu . L. 98-527)
Building. 200 Independence Avenue added a new emphasis 'ng the
SW. Washington. DC 20201. purpose of the program. t assist States

Il would be helpful if agencies and to assure that persons wi
organizations submitted copies in developmental disabilitie receive the
duplicate. Two weeks after the close of care. traatment and other services
tne comment period. comments and necessary to enable them io achieve
letters will be available for public their maximum potentiallhrough
inspection in Room 309-0. Hubert H. increased independence1;rodUctiVity
Humphrey Building, 200 Independence and integration into the unity; and
Avenue SW. Washi?gton. DC 20201. (4) The 1987 Amendme ts (Pub. 1..
Monday through Fnday. 8 a.m. to 4 1011-146) established an ual report
p.m.. telephone (202) 69~5841. _ to Congress on the Devel mental
FOR FURTHER INFORMAllON CONTACT: John Disabilities program. The
P. Doyle. Director. Administration and Administration on Devel mental
Planning Staff. Administration on Disabilities (ADD) compil this report
Developmental Disabilities. Telephone: using infonnation raeeiv from the
(202) 69~5504 (Voice). (202) 69~415 State Planning Councils. e Protection
(IDD). These are not toll-free numbers. and Advocacy Systems. University
This document will be made available Affiliated Programs and nteas of the
in accessible fonnats upon request. Projects of National Signi cance. Also
SUPPLEMENTARY INFORMAllON: 1nclud.ed in the 1987 Am dments was

a spectal1990 Report to ngress on the
scope and effectiveness 0 services
provided to persons with evelopmental
'" 1 '1"~~_ L .. c ....o anAn 'PC! Anti ""
:::~~~!!!!!:;::~j ~~~:.~....: ....~ ....... -~- -~~

analysis of consumer sati action. The
State Planning Councils prepared the
State Reports to ADD and ~is
information was used as al basis for the
Report to Congress.

Tbe Developmental Disabilities
Assistance and Bill of Ri~tsAct
Amendments of 1990. Pu .1.. 101--496.
(the Act). extended autho .zation of
appropriations for progra , s under the
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II. Developmental Disal>ilities Program

A. FederoJ Assistance to State
Developmental Disabilities Councils

Formula grants are made to each State
to support State Developmental
Disabilities Councils. The
responsibilities of the Councils are to
promote. through systemic change,
capecity building and advocacy
activities; the development of a
consumer and family-centered,
cempl8heoaive system; and. a
ceoMinated lllTlIJ of services, supports
and ether assistaR<:e. These activities are
designed to achieve iluiepeBdellC8,
p....uctivity, iBtegration and inclusien
iBto the <:emmllJlity for iJ"iividuals with
lievelepmeatal disebilities.

S:Protection oml Atlvococy of the
lliglrts ofIndivitlullls With
Developmentsl Disabilities

F.OlIBula-gants ..made to Slates fer
lite estaIaliahment of a system top_
and advocate for the rights of
indivHluals with deve19pmental
dlsebilities. This system must have the
authority 10 PllJ'8U8 legal, administrative
and other appropriate !8IIl8dies to
eRSure tha protaction ofthe rights of
individuals with developme_l
disabilities who are receiving, or who
..... eligible to receive. treatment or
habilitation services.

c. University Affiliated l'rogrrwJs

Grants are made to universities, er to
public or nonprofit entities assodiiiiQ
Wltli e col18ii8 er univeni-!y, to establish
tJiilversity Afflliateit Programs (UAFs).
Activities of University Affiliated
Programs are to be conducted in a
cu1turally compelent manner and
include: InterdiSC1:r.·Iinery pre-service
preparation of stu ents and fellows;
community service activities which
ioclude community !reining and
technical asaistance; and the
dissemination of subsequent
information and research findings.

D. Projects ofNational Significonc'!

This program provides funding
throngh grants and contrects to public
or nonprofit private entities for projects
which support national initiatives. Such
initiatives include the collection of
necessary data; provision of technical
assistance to State Developmental
Disabilities Councils, protection and
edvocacy systems and university
affiliated programs; and support to other
nationally significant activities. such as
employment and housing.

m. Discussion ofPniposed KegulatiODS

Overall. the proposed regulations
have been developed to establish new

requirements hased on the changes
made by two reauthorizations: (1) The
Developmental Disabilities Assistance
and Bill of Rights Act Amendments of
1990 (Pub. L. 101--496) and (2) the
Developmental Disabilities Assistance
and Bill of Rights Act Amendments of
1994 (Pub. L. 103-230).

Key proposed provisions are as
follows:

A. Section 1386.20, Designated State
Protection and Advocacy System, the
current rule has been revised to address
requirements con<erning the .
redesignation oftha Protection aad
Advocacy System (1990 Amendments);

B. Section 1386.21, ItequiJoments ef
the Proteclion and Advocacy System,
the reguletions regarding confidentiality
of client records has been revised
PUl'SUlllltto section 142(j) (1894
Amelldments);

C. Section 1386.23, Periedic reports:
Ptoetectien and Advocacy SysMm,
NgU!atery language is baing ,reposed to
eddress the statutery I8lJlliI8ment for eo
annual statement of objectives and
prion'ties and a statemeat 9f the
rationale used tC1:8Slablish &Uch
objectives (1899 Amendments);

D. Seclien 1386.30, State plan
requirements, the reguJatioll I8g8fding
Stale Developmenlal Disabilities
Council respensihilities has been
reviaeel to address naw requirements
regarding tha development of the State
plan and the hiring and SlIpervision of
staff (1994 Amentlments);

E. The current JegU1alory language for
part 1388 has beeil revised to include
new program standards fer University
Affiliated Programs (UAFs) (1994
Amendments);

A ~on·by·section discussion of the
changes we are proposing follows:

I'MIT 1385 FtEQUIFl£MENTS
APl"lJCAIILE TO THE
DEVELOPMENI'AL DISAIIIUTlES
I'ROG....M

In § 1385.1, General, tho changes
being proposed are to replace the
reference to Basic State Grant with a
reference to Federal Assistance to the
State Developmental Disabilities
Councils and to change the Protection
abc! Advocacy System reference to
~'individuals" "'"-'!ther thaD "persons"
with developmental disabilities.

In § 1385.3 Definitions, editorial
changes are haing proposed to
incorporate the reference to the
Administration for Children and
Femilies rather than the Office of
Human Development Services. This
action is required because the
Administration on Developmental
Disabilities was made a part of the

Administration for Children and
Femilies. A notice wy published in the
Federal Register on Kpri118. 1991 (See
56 FR 15885). We are also proposing to
include a definition of "Protection and
Advocacy System" to mean \!!!..
o anization or a eney designated in a
~to a mIster and-operate a

protection and advocacy program}or
indIVIduals with developmental
disabilities under part C of the
Developmental Disabilities Assistance
and Bill of Rights Act, as amended by
Pub. L. 193-230 (42 U.S.c. 6941. 6042);
and advocacy programs under tho
Protection and Advocacy for Mentally
ill Individuals Actllll1lllPAIMlAct). as
amended (42 U.S.c. 19801 et seq.); the
Protoclion and Advocacy of Individual
Rights Program (pAIR), (29 U.S.C. 794e);
and tho TochnolQgy:l!elated Assistance
for Individuals with Disabilities Act of
19118, as amended (29 U.S.C. 2212(e)).
ProtectiOB and Advocacy System alse
may be c:\esignated bv the Governor of a
S_ to coRdilCt ih8 Client Asaistance
Program (CAP) authorized by section
112 ofthelliiliibilitation Act of 1973. as
amended, (29 U.S.C. 732). Fmally. the
Proteclion and AdVocacy SysMm may
provide advocacy services under other
Federally funded programs.

Section 1385.4 is amended 10 I'Il-word
"persons with developmental
disabilities" to "individuals with
developmental disahilities" in the title
and paragmphs (a).lb), and (c). The
statutory citation in JI8lll81'lIph's (h) and
lc) have been updated to conform with

\ the 1994 Amendments.
Tile regulations of § 13115.5 Recover,:

of Federal funds use<I for construction
of facilities and § 1385.7 Waivers have
been ",moved and those sections have
been I'8S8rved. Such ection has been
done because section 195. Recovery. has
been removed from tho Act (1994
Amendments). As indicated in the
Senate Report, number 183-129. pages
25 and 26, section 105, Recovery, has
been deleted because tho Conunillee
understood that all facilities for which
part B or part D funds had been used
towards construction costs, have been
completed for more then 20 years
making this section no longer relevant.

We are proposing to revIse § 1385.61>y
using the term "individuals with
disabilities" 11994 Amendments). This
term is meant to be consistent with
"handicapped person" as defined under
45 CFR 84.3(j). We are also proposing to
include language which clarifies grantee
responsibilities regardiBg amrmative
action pursuant to section 109 of the Act
(42U.S.C. 6008) and to reference the
A.!Dericans with Disabilities Act In
U.S.C. 12101 et seq.) WIth respOCt to
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lfemployment of individuals with
aliiabtlilies.
-In § 1385.8. Formula for detennining

allotments. editorial changes are being
proposed, which includes the deietion
of the concept of Basic State program
which is no longer applicable under the
Act. Paragraph (c) is being revised to
update references (1994 amendments).

In § 1385.9 (a) and (h), Grants
administration requirements. an
editorial change is being proposed to
update the term Special Project to
Projects of National Significance (1987
Amendments). Paragraph (d) addresses
the issue of the Department keepiog
information about individual clients
confidential when making audits and
examinations and taking excerpts and
transcripts of records of grantees and
subgrantees. This paragraph is being
revised to include a reference to part
92-Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments for grants awarded
to State Developmental Disabilities
Councils. University Affiliated Programs
and Projects of National Significance
and to remove the reference to the
Protection and Advocacy System. We
are then proposing a new paragraph (e)
to address the new requirement of
section 142(j) and the language of
Senate Report 120, 103rd Cong.. 1st
Sass.. page' 39 (1993). The Report
indicated' • ." that for any audit,
report or evaluation required under this
Act, the Secretary shall not require the
P&A system to "disclose the identity of,
or any personally identifiable
information related to, any individual
requesting assistance under such
program," This requirement is
consistent with the Rehabilitation Act
Amendments of 1992 whicb contains
similar language pertaining to the
confidentiality of client records during

""'Federat rev,ews of P&A systems. The
Committee does not intend to limit the
monitoring responsibilities of the
Administration on Developmental
Disabilities to assure that P&A systems
are in compliance with the Act." In
paragraph (e)(l) the regulation indicates
that for any audit. report or evaluation
required under the Act, tho Secretary
shall not require the Protection and
Advocacy system to "disclose the
identity of, or any personally
identifiable information related to, any
individual requesting assistance under
such program," In paragraph (e)(2) the
proposed regulation indicates that if an
audit. monitoring review. evaluation. or

. other investigation by the Department
produces evidence that the system has
violated the Act or the regulations.J4ll
system wi:::lI:::be::=a:::r:::t=h:.:e:.b:.u::.rd::e::.n.:..::o::.f:p:..ro:..v..:i::ng

its compliance. The System's inability
to estiibhsh compliance because of the
confidentiality of recordSJruilJ not '
relieve it of this re" onsi i ity. The
eligible system may elect 00 tain a
release from all individu s requesting
or receiving services at th!! time of
intake or application. Th release shall
state that only informati directly
related to client and case ligibility will
ba subject to disclosure t officials of
the Department. I

ADD is particularly i:trested in
receiving comments on e regulations
being proposed in para :ph (e)(2).

PART1~RMULA RANT
PROGRAMS

In part 1386, subpart A-Basic
requirements. we are pro osing in
§ 1386.1, Ceneral, that th reference to
the Basic State grant pr be deleted
because there is no statutory basis for
this language and the rer. nee to the
State Developmental Di bUities
Councils be included in place. We
are proposing additional language in
§ 1386.2(h)(1I, Obligation of funds, that
would implement an e ded
definition of obligation ven in section
125(c) ofthe Act (42 U.S 6025(c)), as
amended (1994 Amend nts),
regarding State Interagenry Agreements.
We are proposing severa technical
changes to paragraphs (c 1) and (2). In
paragraph (1), we are posing to
replece the phrase Prot .on and
Advocacy "office" to ection and
Advocacy "System" and reference
"individuals" with deve opmental
disabilities rather than" rsons" with
developmental disabiliti . In paragraph
(2), we are proposing to ",word the
phrase "developmentall disabled
persons" to "individual with

- developmental disabiliti s" (1994
Amendments); to repla the reference
to Basic State Grants wi the legislative
language for Part B-F Assistance
to State Developmental . bilities
Councils (1994 Amen nts); and
reword the last sentence for consistency
with the regulatory langjlage contained
in § 1386.2(a) regarding jhe Federal
fiscal year.

In part 1386, subpart • the heeding
has been revised to read "State System
for 'Protection and Adv cy of the
Rights of Individuals wi h
Developmental Disabili 'os," This
revision clarifies how t .s program is
referenced. Accordingly, we ere
proposing editorial cha gos in the
regulations to reflect this change.

We are proposing a new § 1386.19,
Definitions, to include definitions for

~"~" '''~''li ,~,.~is p~osing a definitio of "deSignating

official" to clarify who has the
responsibility in tbe State to de'tignate
thf! Protection and Advocacy System
under section 142 ofthe Act
(§ 1386.20(a)). Addition of this
definition will permit us to simplify the
wording of several provisions relating to
protection and advocacy agencies. We
are then proposing the following
definitions of tenus used in the
proposed regulations in § 1386.21(c)(l)
and (3), (§ 142(a)(2)(B)) and
(§ 142(a)(2)(I)): "full investigations"
means the access to clients, public and
private facilities and entities and their
staff, and the records regarding the
operation of the institution that is
necessary for a reasonable person to
make an informed decision about
whether the alleged or suspected abuse
is taking place or has taken place;
"probable cause" means a reasonable
ground for belief that an individual or
group of individuals with
developmental disabilities may now be
subject to or have been subject to abuse
or neglect; and "record of an individual
with a developmental disability"
includes reports prepared or received by
any staff of a facility rendering care or
treatment, or reports prepared by an
agency or staff person charged with
investigating reports of incidents of
abuse or neglect, injury or death
occurring at such facility that describes
incidents of abuse, neglect, injury, Or
death occurring at such facility and the
steps taken to investigate such
incidents, and discharge planning
records.

For reasons of consistency. we are
proposing to revise the heading of
§ 1386.20 to read, Designated State
Protection and Advocacy System rather
than Designated State Protection and
Advocacy Office.

We are proposing a change in
§ 1386.20(a) to include the proposed
term "designatmg official" as defined in
§1386.19.

We also are proposing to revise
§ 1386.20(d) to address the procedure to
be followed in order for a State to
designate a new agency to administer
and operate the Protection and
Advocacy system pursuant to section
142(a)(4) of the Act, (4? U.S.C.
6042(a)(4)). State Protection and
Advocacy agencies are responsible for
administering and operating State
advocacy systems. These systems must
be independent of State public and
private service systems. provide
info!1Oation and referral, and have the
authority to pursue legal, administrative
and other appropriate remedies to
ensure the protection of the rights of
individuals with developmental
disabilities and individuals with mental
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rationale for this requirement Is that a
redeslgnation of the Protection and
Advocacy agency for individuals with
developmental disabilities under ,
section 142 of the Act also has an '
impact on other Federal Protection and
Advocacy Programs. Federal legislation
makes the State's designated Protection
and Advocacy agency for individuals
with developmental disabilities eligible
to receive funding for operating the
other Federal advocacy programs listed
above. Redesi5:&tiOn of the
Develo.RW~ntCSl!bjliU8:l.>l8'lpc;y.roay
reSuTfm iiie redesi&!':ation of the other
p~, 'l'Jiei:ero"',llle regiiTliffiiii
seeks to Insure that individuals with
other disabilities, their families and
representatives have an opportunity to
make infonned comments on the
proposed redesignation. The other new
requirements for the notice are being
included so that members of the public
can become fully infonned about the
reasons for and consequences of the
redeslgnation.

In paragraph (d)(3) we are requiring
that copies of the notice of proposed
redesignation must be made generally
available t'l..!!tdivi!!l!!!f wiUl
'deY!'1!'P'!"!!)JAL<liH.lillili§§ and
individuals with menfiinnness who live
iii residenHa[i~t\Jiipoij'sthr6ugli"
iiOsllligor Some other means. The need
for notice is to ensure that individuals
who reside in institutional settings also
are informed of the reasons for and the
consequences of the proposed
redesignation. The notice could be
accomplished hy mailing a copy of the
original notice to such facilities and
requesting that it be made available to
residents through posting. This notice
also could be sent to other advocacy
groups for individuals with disabilities
in the State. This new requirement is
based on the intimate connection
between the Protection and Advocacy
progrsm serving individuals with
developmental disabilities and the
Protection and Advocacy program
serving individuals with mental illness.
Also. we ara proposing in paragraph
(d)(3) that the public notice,must he in
a format accessible to Indivldua\§..w,ith
~velopmenlar i!fS86\lltles·Oftl1eir
representOtlVeS,',,:g::tape:"dlskelle
(section 14:l(a)(4)(B) of the Act).

In paragraph (d)(4), we are proposing
that after the expiration of the 45-day
public comment period required hy
paragraph (d)(l).the designating official
must conduct a public hearing on the
redes~Pi'!lit"lmer

consideration of all public and agency
comments, the designating official must
give notice of the final decision to the
currently designated agency and the
puhlic through the same means used

where applicable, the requirements of
the Protection and Advocacy for
individuals with Mentallliness Act of
1986, as amended (42 U.S.C. 10805 and
10821); the Protection and Advocacy of
individual Rights Program (29 U.S.C.
794(e) and the Client Assistance
Program (29 U.S.C. 732), of the
Rehabilitation &t of 1973. as amended;
the Technology-Related Assistance for
Individuals With Disahllities Act of
1988, as amended by Pub.L. 103-218
(Protection and Advocacy contracts and
grants); or any other Federal advocacy
program that is administered by the
State Protection and Advocacy System;

(2) The gosls and function of the
State's Protection and Advocacy System
including the current Statement of
Objectives and Priorities;

(3) The name and address of the
agency currently designated to
administer and operate the Protection
and Advocacy System; and an
indication of whether the agency also
operates other Federal advocacy
programs;

(4) A description of the current
Protection and Advecacy agency and
the system it administers and operates
including, as applicable. descriptions of
other Federal advocacy programs it
operates;

(5) A clear and detailed explanation of
the good cause for the proposed
r.edesignation:

(6) A statement suggesting that
interested persons may wish to write the
current State Protection and Advocacy
agency to obtain a copy of Its response
to the notice initiating the
redesignation. Copies shan be provided
in accessible fannats to individuals with
disabilities upon request;

(7) The name of tlie new agency
proposed to administer and operate the
Protection and Advocacy System under
the Developmental Disabilities program.

- This agency will be eligible to
administer other Federal advocacy
programs;

(8) A description of the system which
the new agency would administer and
opel'llte. including a description of all
other Federal advocacy programs the
agency would operate; and

(9) The timetable for assumption of
operations by the new agency and the
estimated costs of any transfer and start
up operations,

We are proposing that the public
notice must include infonnation on the
requirements for all other Federal
Protection and Advocacy Programs
which are currently administered hy the
P&A agency and are subject to
redesignation 8S well as the Protection
and Advocacy System for individuals
with developmental disabilities. The

illness. (See sections 102(2), 103 and
105 of the Protection and Advocacy for
Mentally 111 Individuals Act of 1986, as
amended (42 U.S.C. 10802(2), 10803
and 10805). "The tenn 'eligible system'
means the system established in a State
to proteel and advocate the rights of
persons with developmental disabilities
under part C of the Developmental
Disabilities Assistance and Bill of Rights
Act." Therefore, the Protection and
Advocacy System provides services to
both individuals with developmental
disabilities and to individuals with
mental illness. The purpose ofthese
proposed requirements is to ensure that
a Protection and Advocacy System is
ii!t1l', redesifc1ited to a new agency for
reasons whi constItute gOOd cause.
Theaction ;ving riS8 to ODd cause
shoiilQbe 0 a sub a

eslgnation r good cause may
include, but is not limited to,
eliminating longstanding or pervasive
inefficiency. However, merely technical
or minor shortcomings will not support
such a finding. Further, in order to
qualify as good cause, the all!lllation
must be made in good f8iih, whiCh
means that It was not made for the
purpose of frustrating the
accomplishment of the goals of the Act.
these regulations, the Protection and
Advocacy for Mentally mIndividuals
Act (42 U.S.C. 10801 et seq.), the
Protection and Advocacy of Individual
Rights Program (29 U.S.C. 794(e), the
Technology-Related Assistance for
individuals With Disabilities Act of
1988. as amended (29 U.S.C. 2212(e)),
and any other Federal advocacy
program that Is administered by the
State Protection and Advocacy System.
The Administration on Developmental
Disabilities encourages Governors and
Protection and Advocacy agencies to
consult with one another and,aU
resolution before il\Yll.lyjng the.RJlbli.c.
Iii § 1386.20{d)(1), we are proposing to
provide currant Protection and
Advocacy agencies and the public a
period of no less than 45 dllY.s
conc~poAdoto.1U!lis:llS.gi1Wl
ortIi8 mtention to redesignate the
PrOtection and Advocacy agency. In
developing the regulations we are
proposing timeframes for notices which
are considered timely and are similar to
those used in other activities requirad
by Federal regulations. We are also
proposing to revise the requirements for
contents of the public notice provided
for in paragraph (d)(2) by requiring that
it include the following new 01 revised
J1I!Jquirements:

(1) The Federal raquirements for the
Protection and Advocacy System for
individuals with developmental
disabilities (section 142 of the Act); and.
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under paragraph (d)(3). If the notice to
the currently designated agency states
that the redesignation will take place. it
must also inform the agency of its.!i8!!t
t~a1 this decision to the Assistant
5ecrelliry, Administration for Children
and Families. The redesignation shall
not be effective until 10 working days
after notifyin3 the current Protection
and Advocacy agency or, if the agency
appeals. until the Assistant Secretary
has considered the appeal.

We are proposing new requirements
in § 1386.20(e) to address the
procedures by which a Protection and
Advocacy agency which has been
redesignated may appeal the
designation to the Assistant Secretary.
The Auhrtant Secmtaty will sronsult
~tb administrators of Feda=rl..evocacy
p~t!IAl.wiJIhe directly effected
by:el!!"~~~W'tjQllin
m ng a1'Ui8rd9clsion on the appeal.
including the Ccm' iii ) h ' Iltealth
Services. the RehaQili§.nices
l'miliiilistration. the Naqg 'tute
on iJisl.~illty~Bparch, an any
otlIer'F"ooeriil agencies which administer
advocacy programs that will be directly
affected by the proposed redesignation.

The Administration on
Developmental Disabilities is
particularly interested in receiving
comments on this area.

In § 1386.21(a) we are proposing to
update the reference from the Basic
Support Program to the State
Developmental Disabilities Council. In
paragraphs (b) (1) and (2) we are
proposing to revise the regulations to
incorporate the prohibition of
compelled disclosure of information in
client records pursuant to section 142(j)
of the Act. as amended (1994
Amendments). This includes a reference
to Federal law in the final sentence of
paragraph (b)(1) that is consistent with
the intent of the existing regulation.
which is to gnaw parents or 1".1
guardians ac",!~ to a:~rd
except w£:n S!!.§!i.tii:E~lly
~lblt 0

Ii are proposIng regulations In a new
paragraph (c)(l) to indicate that the
Protection and Advocacy System must
have access to records of an individual
with a developmental disability as
provided by section 142(a)(2);;) of the
Act and the authority necessary to
conduct full investigations of abuse and
neglect on the Protection and Advocacy
System's determination of probable
cause or if the incidents are reported to
the System as provided by section
142(a)(2)(B).

Questions have arisen over whether
P&As are required to have authority to
obtain records of individuals who are no
longer living. The required authority for

access to records of persens with
developmental disabiliti s is described
in section 142(a)(2)(I). 's provision
includes a requirement f r authority to
access records of person who. by
reason of mental or ph .cal condition,
are lD1able to authorize t e System's
access to such records, d are without
a legal guardian or COil ator, or for
whom the legal represen tive is the
State; and about whom u'e System has
had a report of abuse or Ileglect or as the
result of monitoring or 0 er activities
has probable cause to be eve such
individual bas been subj t to abuse or
neglect. Section 142(1) d fines "record"
to include reports of dea occurring in
a facility prepared by an agency or staff
person charged with inv stigating the
event. Based on these p visions. ADD
is proposing to reference! in paragraph
(c)(l) the P&:A's authorit to access
records of p.~00!~wfth itel'Opmental
c:\jsabilities who are no I ~r.Jiy4lg.

XDO U1iderstands that P&:As
undertake investigations of incidents of
abuse and neglect based media
reports. general investig .ons,
inspection reports or oth credible
information regarding ab se and
neglect. P&As also may e information
gained through telephon calls or
informal complaints by rjlsidents. staff,
relatives or friends. The roposed
regulations are intended to confirm the
authority ofP&:As to rely on such
information as grounds ~ r
investigations of inciden of abuse and
neglect either because th are reports
of incidents, or because ey constitute
"probable cause." Some acilities have
claimed that P&:As must ake
individual-spacific findiJlgs of probeble
cause before they may in estigate. The
definition of probable ca se includes

~:l!.~c!\~d'!£
wi2fpafagra;~=~. proposing
Protection and Advocacy Systems must
have trained staff to con full
investigations of suspect instances of
abuse and neglect or if incidents are
reported to the System. I paragraph
(c)(3) we are proposing t require that
Protection and Advocac Systems have
authority to have access treasonable
tiJ!les and locations to idents of any
private or public facility hat is
providing services, supp rt, and other
assistance to such reside ts. This
requirement is based on ion
142(a)(2)(H) ofthe statut . In addition.
the proposed paragraph ( )(3) requires
that Protection and AdV~CYSystems
have authority to access treasonable
times and locations staff f private or
public facilities when in estigating
incidents of abuse and n.jglect. This

requirement is based upon section
142(a)(2)(B). ADD views the authority
for access to staff of facilities as a
necessary part of the authority to
investigate incidents of abuse and
neglect.

Also, the Administration on
Developmental Disabilities wants to
address the concerns raised by P&As
that their authority continues to be
challenged in the areas of access to
records and determining probable cause
tied to abuse and neglect cases. The
statutory definition of "record," which
appears at section 142(1) and is
reiterated in the proposed § 1386.19.
encompasses the records a facility
would have on an individual with a
developmental disability. and reports
which were prepared by investigators in
connection with incidents of abuse or
neglect. We believe this definition must
be interpreted liberally in order to
ensure proper exercise of the authority
to investigate incidents of abuse and
neglect which P&:As must !um> under
section 142(a)(2)(B). ADD also believes
that it is critical to this investigative
function that Systems be given access to
records promptly. Undue delay can
prevent a System from intervening to
prevent further abuse or neglect.

The Act and the proposed regulations
refer to the authority of P&:As to
determine probable cause in connection
with investigation of incidents of abuse
and neglect. The Agency is concerned
that in the exercise of their required
authority under section 142(a)(2)(B) to
investigate incidents based on probable
cause that P&As not be unduly
hampered. The Act does not require a
judicial or other third party
determination of whether probable
cause exists. In the ordinary situation, a
belief by P&:A staff that an individual
may be subject to or has been subject to
abuse or neglect should be sufficient to
establish probable cause. In order to
clarify the meaning of probable cause.
we have proposed a definition in
§1396.19.

In paragraph (c)(4), we are proposing
that the Protection and Advocacy
Systems must be authorized to keep
confidential the names and identity of
individuals who furnish infonnation
that forms the basis for a determination
that probable cause exists. We believe
that disclosure of this information
would compromise the effectiveness
and integrity of the investigation and
could expose sources and already
vulnerable clients to retaliation.
Moreover, such disclosure would likely
provide a disincentive to other potential
informants to come forward in the
future.
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The Administration on
Developmental Disabilities recognizes
that the requirement in the proposed
regulation for access to private
institutions may 58 j:iro(J!~~tic.
eSpeCIally relating to existiog State law
and rights of access to records and
privacy issues. Therefore. we are
particularly interested in receiving
comments on the possible impact of
these provisions on Protection and
Advocacy Systems. State Governments
and private institution::.

A new paragraph (d) is being added
which addresses the issue of a
Protection and Advocacy System
restricting the use of appropriate
remedies on behalf of individuals with
developmental disabilities through
litigation or legal action pursuant to
section 142(a)(2)(A)(i) and (h)(1) of the
Act (1994 Amendments). We are adding
a new paragraph (e) to address section
142(a)(2)01 of the Act regardinllJlil;Ulg
freezes, reductions in force, 0);.

proJi'ibitions ~af.!.!!:!i~l.-For
paragraph (Tfwe are proposing that a
Protection and Advocacy System may
exercise their authority under State law
where the authority exceeds the
authority required by the
Developmental Disabilities Act.
However. the Protection and Advocacy
System must have at least the authority
required under the Act. and may have
additional authority granted by the
State.

Section 1386.22 is being added to
establish a new section for the
Protection and Advocacy Systems
regarding Public Notice of Federal
Onsite Revie~ pursuant to section
142(k) of the 1994 Amendments. Prior
to any Federal review of the State
program. a 30 day notice and an
opportunity for public cornment must
be provided. As this activity is an on
going administrative function. such
notice will not be glven through the
Federal Register.

In § 1386.23. Periodic reports:
Protection and Advocacy System. we
are proposing to revise the title from
"system" to "agency". Also. we are
deleting the current language contained
in paragraph (a) regarding assurances of
compliance as such records are on file.
Paragraph (a) now proposes regulations
regarding the submission of the
Protection and Advocacy annual report.
We are proposing that the report
submitted by the Protection and
Advocacy agency be submitted by
January 1 of each year in a format
designated by the Secretary to ensure
unHann reporting On the activities and
accomplishments carried out under the
system during the previous year for the
Report to Congress. An Information

Collection Request for Reinstatement
will be submitted to OMB. In
§ 1386.23(h) editorial changes are being
proposed regarding the financial report
to incorporate a reference to the
Administration for Children and
Families rather than the Office of
Human Development Services. This
Information Collection is an approved
OMB document. We are proposing to
include new requirements in paragraphs
(c) and (d) to address the annual
statement of objectives and priorities of
the Protection and Advocacy system
pursuant to section 142(a)(2)(C) of the
Act (42 U.S.c. 6042(a)(2)(C)) and section
107(h) of the Act (42 U.S.C. 6OO6(h)).
ADD will be submittiog an Information
Collection Request to OMB. ADD is
particularly interested in receiVing
comments on the public review and
comment process for this report because
we want to make sure that individuals
with developmental disabilities and
their families influence the
development and are aware of the
Protection and Advocacy priorities so
they know what they can expect from
the Protection and Advocacy System.

In § 1386.24 Non-allowable costs for
the Protection and Advocacy System.
we are revising paragraph (a) to replace
"persons" with developmental
disabilities to "individuals" with
developmental disabilities in (a)(1) and
renumbering current paragraph (b) as
(a)(2). We are proposing a new
paragraph (h) on attorneys fees being
considered as program income and as
such. must be used to further the
objectives of the program pursuant to
seetlon 142(h)(2) of the Act (1990 and
1994 Amendments).

The Administration on
Developmental Disabilities encourages a
Protection and Advocacy System to use
program standards for self-evaluations
and peer consultations to identify the
need for technical assistance or other
quality enhancement intervention.
Performance standards include all
appli~able statutory and regulatory
requirements as well as standards of
quality developed in collaboration with
a committee of representatives of State
Protection and Advocacy Systems.

In part 1386. subpart C will read
State Plan for Assisting in the
Development of a Comprehensive
System of Services and Supports for
Individuals with Developmental
Disabilities. We are proposing to revise
the title to more accuratel~ refl~~l how
the prov'isbm of service re ated activities
and supports are hed To the State Plan
(1994 Amendments). -

In § 1386.30. State plan requirements.
we are propOSing to revise and include
new regulatory language to clarify the

respective roles and responsibilities of
the State Developmental Disabilities
Council and the Designated State
Agency. Pursuant to section 124(c)(3) of
the Act (42 U.S.C. 6024(c)(3)). we are
proposing language in § 1386.30(a) tof!rjra that the evelopment~d

Simission of the tate plan is the
responsi6ility of the State
Developmental Disabilities Council and
tnat thestate Developmental
Disabilities Council will consuit with
the Designated State Agency bl>fore
submitting the State plap. to ensure that
the State plan is not in conflict with
applicable State laws. Paragraph (a) also
indicates that the designated State
agengr shall provide assurances lJW!
support services to the Council pursuant
to secdon 124(d)(3)(A) (42 U.S.C.
6024(c)(3)) of the Act.

We are proposing to revise paragraph
(c)(l) to delete the language
"administration ofthe plan" and
indicate that the State plan must
identify thej.rogram unites) within 9'e
oeslgnatedtate AgencY responsible for
providing assurances and fiscal and •
o"ilirrsuPDon serviCes. We are then
proposing in paragraph (c)(3) to include
language that the State Plan must
add"'"'j how the Developme'lrnir
DisabilitieS'network in the State (i.e..
Developmental Disabilities Councils;
Protection and Advocacy System and
lfnixersny Atnhated Pr!>8ram(s)) is
w<;rking with the disabilities
cOiin'rnmit. talniu@dbou;,broad
systems change to benefit mdividuals
with developmental disaolhtles, and,
where applicable. IIll!.W8j!";n wlJich
in{iiYidJlals with other disahjliti~may
benefit as well. The current State Plan
gUIdi!hnenas OMB approval. ADD will
prepare an Information Collection
Request to OMB based on the new
requirements of the 1994 Amendments.
We are proposing to include new
regulatory language in § 1386.30(0) to
address section 124(c)(4)(A)
Demonstration of New Approaches
(1994 Amendments). The State Plan
_~rovide for funding of projects to
treiiiOiistrate new approaches to enhance
the independence. productivity. and
integration and inclusion into the
community of individuals with
developmental disabilities.~
projects are not to exceed three years in
duration and may mclude assistance m
qevelopmg s!rategies for securiti8 'fiinas
for contmuihon of the project m.....
sources other than funds received under
rna Act. IhiS reqUirement is based on
Ol'.if'eiperience in administering the
Developmental Disabilities Program. We
are then proposing to rename current
paragraphs (e) to (0 in § t386.30. We are
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,

~ r .!!!ID0ving lIIe 1'llllUlation on individual
• habilitation plan pursuant to the 1994

Amendments and moving human rights
(current (e)(3) to the new (1)(2)). We are
proposing a new paragraph (3) to
address the accessihility of buildings
used in connection with activities
assisted under the Plan to ensure that
individuals with disabilities are able to
participate in the work of the Council.
In § 1386.30(1)(4) we are proposing new
language to address the resT oosibilily...f
t1'e State DpyelgplDftntal Di~hjJities
Council regardi!!!! budpting staff hiring
ana superv1Slon and staff assillD!!!!lnt
p'Uisuant to seaIOn 124(c) (81. (9J. and
(10)) of tho Act (42 U.S.C. 6024(c) (8J.
(9J. and (10)). Of particular note. we are
clarifying that tho intended meoning of
the phrase In the statute. "<;onsistent
with stato law" '!!YDs that the hiring of
Stato Devolopmontal Disabilities
COuncil staIf must be done in
accordance WIth Stato personnel
~JiClesand proeedwes. eXQ!pt that a
State shall not apply Iilring free=Z8S.
redUChon-----ut toree. prohibItions on staff
travel. or Other policies. to:tllli£xtent
tliirt sucli YWilCles woWd iJ!!pact staff or
functions ded with F8derat lUDdS
ana woW<1 provent the COunCIl Wm
ciltnlilll out its functions under the Act.

In § 1388.31. Plan sulimillal and
approval. we are proposing to add a new
paragraph (a) in I8Sponse to section
122(4)(lJ of the Act (1994 AmendmentsJ
on a public review and comment
process on the State Plan. We
subAquently renumbered the cummt
paragraphs and reviSed paragraph (h) to
reference a ufinal State Plan""or
"amendment(s)"to incorporate the
public comment process.

In § 1388.32. Periodic Reporta: Basic
State grants, we are proposing to revise
the title to reod § 1388.32 Periodic
reporta: Federal assistance to State
Developmontal Disahilities Councils
(1994 AmendmentsJ. In §o1388.32(a) an
editorial chsngo is being made to
reference the Administration for
Children and Families. ADD will suhmit
an Information Collection Reinstatement
Rettuest to OMB for this requirement. In
§ 1388.32(h) we are proposing to revise
the 1'llllUlatory Ianguago to reference the
ft.nnl! ~",&""m Performance Renort
(annual report requirements pursuant to
section 107(a) of the Act (42 U.S.c.
6OO6(aJJ. thus~a~rmat

~
esigpatedhy;A~ijj~Use of a

uniform format will facilitate Council
reporting, ADD data collection and
analysis. and proparalion of the
Secrotary's Annual Report to Congross.
ADD will proparo an Information
Collection Reinstatement Request to
OMB for this requiroment.

In § 1386.33. Protectidn of employee's
interssts, we are revisin paragraph (aJ
to update the statutory forences to
section 122(c)(5)(KJ of e Act (1994
Amendments) and to re lace the phrase
"alternative community living
arrangements"to "co unity living
activities." In a new § 1 86.34, ontitled
"Dosiguated State Agen ". we propose
regulations in response to section
124(d)(2)(O) ofthe Act (1994
AmendmentsJ on the signation of
the Designated State~cy and the
right to appeal by non-$ate agoncy
members of the State Developmental
Disabilities Council to e Assistant
Secretary. (The Secret has delegoted
the authority to heor su appeals to the
Assistant Secretary for ildren and
Families.J We are pro ing an editorial
chango to the heading § 1386.35 to
read, "Allowable and n n-allowable
costs for Federal assistabce to State
Dovelopmental Disabi1ilies Councils"
and an editorial change! to paragraph
(h)(li to chsngo the wo "persons" to
"individuals". We are en proposing to
add a new paragraph ( to clarify
implementation of the on-Federal
share requirements. W are also
proposing an editorial ge to the
heoding of § 1388.36 to read. "Final
disapproval of the Stat plan or plan
amendments" and in graph (e) an
editorial chango is be' proposed to
incorporate the reference to the
Assistant Secretary for puldren and
Families rather than th Assistant
Secretary for Human elopment
Services. Finally. we proposing a
new § 1388.37. Public otice of Federal
Onsite Review for the te
Devilo men I ties Councils.

"ll11S requJtemen com emen 
§ 1388.22. Public Noti of Federal
Onsite Review for the tection and
Advocacy Systems. to
ensure thet individua
nevelo men I .
an veano 0

tile actions of the Co
ledera1 r8Vlew 0 the
day notice sod an 0
p'ublic comment m

IS actIVIty is an on-g ing
.administrative functi • the "",ice is
.not heing given throulll> the Federal
Register. "I

The Administration n
Dovelopmental Disahi ·ties encourages
State Dovelopmental .sabilities
Councils to use P standards in
sel(~vaLu8tionsand rconsultations
to identify the need fo technical
assistance or other qu lily enhancement
intervention. Perform.Jnce standards
include all applicable statutory and
regulatory requirements as well as

standards of quality developed in
collahoration with a committee of
representatives of State Developmental
Disabilities Councils.

In part 1388, subpart D-Proctico and
Procedure for Hearings Pertaining to
States' Conformity and Compliance with
Developmental Disabilitios State Plans.
Reporta and Federal Requirements, we
are proposing an editorial change in
§ 1386.80 Dofinitions. to incorporate the
reference to the Administration for
Children and Families rather than the
Office of Human Dovelopment Services;
clarify that the term "Presiding officer"
means anyone designated by the
Assistant Secrotary to conduct any
heoring held under this subpart; and
include a definition of tho term
"payment or allotment" for subpart D.
The term "payment or allotment" is
being introduced into the regulations in
order to ensure uniformity in the
terminolngy used in subpart D to refer
to assistance provided to States under
Part B or C of the Act. In § 1386.85.
Filing and service of papars. in
paragraph CaJ the phrase "HDS Hearing
Clerk" is being replaced with
"designated individual" to incorporate
Administrotion for Childron and
Families procedures. As part of the
notice ofhearing, the Assistant
Secretary will designate an individual to
receive all papars filed in connection
with a proceeding under subpart D.

In § 1388.90. Notice of IIeaiing or
opportunity for heoring. we aro making
editorial chsnges which include; the full
reference to the State Developmental
Disabilities Council; changing the
Protection and Advocacy Office to the
Protection and Advocacy System; and
reference the designated official rather
than official for the Protection and
Advocacy System. In § 1386.92. Place.
we are including language on
accessibility regarding the place of the
heoring. In § 1388.93. Issues at hearing.
we are making an editorial chango to
paragraph (c)(2)(i) by deleting the (i1.
Also, the reference to "the report of the
description of the State protection and
advocacy system" in paragraphs (c)(2)
anrl (d) are being deleted because the
Act no longor requil8S such a report. In
paragraph (c)(2J. we are substituting
references to "the activities of the
State's protection and advocacy system"
and providing that a "document
explaining chsngos in the activities of
the State's Protection and Advocacy
System on which the State and the
Assistant Secrotary have settled must be
sent to the parties," In paragraph (di. we
are clarifying the reference to the State
plan under part B of the Act and adding
a reference to the activities of the State's
Protection and Advocacy System.
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meet if it is to receive a grant under this
program. They relate to: (1) The mission
of the UAP; (2) the governance and
administration of the program; (3)
preparation of personnel; (4) services
and supports regarding commuuity
training and technical assistance (direct
services-0pJippal); and (5)
dr"sseminatJon of infonnation and
research findings. For each area, there is
an introductory statement found at
paragraph (a) and the program criteria
begin with paragraph (h). Compliance
with the program criteria is a
prerequisite for the minimum funding
level of a univerllity affiliated program.
However. compliance with thep~
criteria does nol, by itself, conslitUe an
~suranceoffund~The '
AOiiiinistration on elopmenlal
Disabilities is particularly interested in
receiving comments on the proposed
program criteria.

Also, the Administration on
Developmental Disabilities will be
issuing draft Guidelines, at a later date,
toproviaee~
C<!!1f9nnA'!Si!'. .' •a.
These indicat=:ustrate e
types of measures which could be used
to demonstrate that the program criteria
have been achieved. The Administration
on Developmental Disabilities plans to
use the indicators of conformance as a
technical assistance/partnership model
with University Affiliated Programs to
further program outcomes.

We are proposing to revise § 1368.1
Definitions. to indicate what is now
meant by "program criteria" and are
deleting the definitions for "qualitative
criteria" and Umeasurements of program
outcome". In addition. we 'lore defining
other terms as used in part 1388. For
example, uaccessible". "capacity
building" and "collaboration". Section
1388.2 Program criteria-purpose
remains unchanged. We are deleting all
the current regulatory language of
§ 1386.3 Program criteria
administration. § 1386.5 Program
criteria-training. § 1388.6 Program
criteria-technical assistance. and
§ 1388.7 Program criteria-information
dissemination. Of particular note.
regarding the dissemination of
information. we are propOSing that
lQat~ls dissemi~ the VAP
MuS r;·ajlii6l';:~i:~~~S§ible
to jndividuals with a wide taRge or
disabilities. e.g.. audiotape and
computer disk. We are proposing
changes to the current regulations found
in § 1388.4 Program criteria-services.
Section 1388.6 Program criteria
services and supports, paragraph (cl.
will now cover Direct Services.~
regulati2!!':.,.,.are 9.Il1iIm;l1 because the

re~~JJb~s~d!E~

PART 1387-PROJECTS OF
NATIONAL SIGNIFICANCE

We are proposing to revise regulatory
language in Part 1387-Projects of
National Significance, § 1387.1, General
requirements. In paragraph (a). we
propose to change the phrase "the
development?Uy disabled. "to
"individuals with developmental
disabilities" as ;n~;~ated in the 1994
Amendments. Regarding the
announcement on proposed priorities,
paragraph (h) requires a statutory update
(1994 Amendments). In paragraph (d),
we are proposing language to more
clearly define the type of project ADD
would consider for funding with this
limited amount of discretionary money.
We are proposingthat~of
National Sign!ficance, 0
tfiClUiical asslSiimce an data collection,
moat be exemplary and innovative
m els ana have ];!otentiaI for
replication et the Tocallevel as~
nationally, or otherwise meet the goals
of'!'anE of the ACt.

PART 1~NIVERSITY AFFIUItTED
PROGRAMS

We are proposing to revise regulatory
language in Part 1388-The University
AffiUated Programs by updating the
standards (section 153(h) of the Act
1994 Amendments). The current
standards for UAPs were published in
the Federal Register on November 20.
1987. As stated in the Conference
Report on S. 1284, the description of the
purpose and scope of UAPs has been
revised to incorporate updated concepts
about these university-based programs.
"The description of UAPs recognizes
the fact that UAPs are located in. or
affiliated with universities. and. as such.
proVide an important foundation for
higher education's response to the needs
of individuals with developmental
disabilities and their families. UAPs
contribute to and reflect the overall
mission of their host universities. and
seek to ensure that the activities.
resources, and expertise of the
university are responsive to individuals
with developmental disabilities and
their families. advocacy organizations.
and service systems and providers."
Therefore, ADD is proposing to revise
the standards to reflect this new
description of UAPs (section 151 of the
Act-Purpose and Scope of Activities.
1994 Amendments). The standards will
continue to "reflect the special needs of
all individuals with developmental
disabilities who are of various ages" as
required in section 153(h).

The proposed program criteria are the
basic requirements that a UAP must

In § 1386.94. Request to participate in
hearing. the following changes are being
proposed in paragraphs (a). (h)(2) and
(c)(l). The full reference of the State
Developmental Disabilities Council is
being included along with updating the
language to reference the Protection and
Advocacy program as a "System" rather
than an "Office." The wording "HDS
Hearing Clerk" is bP.ing replaced with
"designated individual." We are
proposing editorial changes in
§ 1386.101. Authority of presiding
officer. in paragraphs (a)(11) and (c).
Also. we are updating the references in
§ 1386.111 Decisions following hearing.
paragraphs (c) and (d) and § 1386.112
Effective date of decision by the
Assistant Secretary, paragraphs (a) and
(h) to reflect amendments to the Act and
to mue other editorial changes. The
references to "report for the State
Protection and Advocscy system" are
being deleted because the Act no longer
requires such a report. In its place we
are substituting references to "the
activities of the State's Protection and
Advocacy System" in §§ 1386.111(c)(1)
and 1386.112(h). The terms "Federal
financial participation:' ..the State's
total allotment." ..further payments."
"payments," "allotment" and "Federal
funds" in § 1386.111(c) and § 1386.112
(a) and (h) are being replaced by the
term "payment or allotment" which will
be defined in the proposed revision of
§ 1386.80. In § 13~6.111(c)(1). we are
changing the reference to "sections 122,
127 and 142" to "sections 122, 127 or
142." This change is necessary because
the provision applies to hearings held
under any of the three provisions and
not only to hearings held under all
provisions. In § 1366.111(c)(2). we are
substituting a reference to section 127
for the current reference to section 135,
which has been removed from the Act._
We aw also substituting a reference to
section 129 for the current reference in
§ 1386.111(d) to section 138.

In § 1386.112(a). we are substituting a
reference to section 122 for the referen
to section 135. which has been removed
from the Act. Section 122 is the correct
reference because the provision covers
hearings relating to the conformity of
State plans with Federal requirements.
In § 1386.112(h), we are substituting
references to sections 127 and 142 for
the current references to sections 113
and 133, which have been removed
from the Act. Section 127 is the correct
reference because the provision covers
hearings relating to the State's
compliance with the requirements of the
State plan.
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services is ,:I!0w optional pursuant to
section 151 of aMr...L(1994
Amendments). As the 1994
Amendments deleted the authority for
Satellite Centers, § 1388.8 Use of
program criteria for Satellite Centers is
being deleted and reserved. Finally, we
are revising the current regulations,
§ 1388.9 Peer Review to incorporate
changes from the 1994 Amendments
(section 153(1)(2)J. Paragraph (aJ
describes the purpose of the peer
review, The reference to Satellite
Centers has heen deleted and the
provision of including on-site visits or
inspection as necessary has been
included. Paragraph (h) has been revised
to simply state that applications for
funding opportunities under part D,
Section 152 of the Act, must be
evaluated through the peer review
process. In paragraph (c), language is
being revised regarding the composition
of the panel which is to be composed of
non-Federal individuals who, by
experience and training, are highly
qualified to assess the comparative
quality of applications for assistance.

Impact Analysis

Executive Order 12866

Executive Order 12866 requires that
regulations be reviewed to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that this rule is consistent with these
priorities and principles. An assessment
of the costs and benefits of available
regulatory alternatives (including not
regulating) demonstrated that the
approach ta;' . in the regulation is the
most cost~ffectiveand least

burdensome while still achieving the
reRU1atory objectives.

'the NPRM proposes to amend current
regulation to impleme changes made
by the Developmental .sabilities
Assistance and Bill of 'ghts Act
Amendments of 1990 ( b. L. 101496
and by the 1994 Amen ents (Pub. L.
103-230J. The regulati. s propose to
provide guidance on reI:Iesignation of
the Protection and Ad cy System
and the appeal process include
regulations on the Prot ion and
Advocacy annual state ent of
objectives; address Sta Developmental
Disahilities Council nsibilities and
those of the Designat State Agency;
set new program stan s for the
University Affiliated ; and make
other clarifying, techni I. and
conforming changes.

We estimate that th regulations
will not result in addi onal costs to the
Federal government, States,
universities and any 0 er organizations
to which they may ap y.

Regulatory Flexibility ct of 1980
Consistent with the latory

Flexibility Act (5 U.S. Ch.6J. we try to
anticipate and reduce the impact of
rules and paperwork n!quirements on
small businesses. For ch rule with a
"significant economic pact on a
substantial number of all entities",
we prepare an analysis describing tha
rule's impact on small entities. The
primary impact of th regulations is
on the Stales, which not "small
entities" within the m~ing of the Act.
However. they will aff*ct small private
institutions prOVid.ing~rvicesto
individuals with deve pmental
disabilities, This impa will be

minimal in that the institutions will
s;mply be subject to review at no cost
when a complaint is made against them.
For these reasons, the Secretary certifies
that these rules will not have a
significant impact on a substantial
number of small entities.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1980. Pub.L. 96--511, all Departments
are required to submit to the Office of
Management and Budget (OMB) for
review and approval any reporting or
recordkeeping requirement contained in
a proposed or final rule.

This proposed rule contains a new
information collection requirement at
§ 1386.23(c), an annual statement of
objectives and priorities of the
Protection and Advocacy system
pursuant to section 142(a)(2J(C) of the
Act (42 U.S.c. 6042(aJ(2J(C]]. As
required. ADD will submit this new
information collection requirement to
OMB for review, The other sections
(listed belowJ whi,ch are being amended
in this proposed role contain
information collection requirements.
some are already approved by OMB,
while others will require reinstatement
to OMB due to requirements from the
1994 Amendments. Organizations and
individuals desiring to submit
comments on the new information
collection requirement should direct
them to the agency offlrial designated
for this purpose whose name appears in
this preamble. and to the Office of
Information and Ragulatory Affairs,
OMB, New Executive Office Building
(Room 3002), Washington. DC 20503.
ATfN: Desk Officer for HHS/ACF.

requirements.

45 CFR Part 1386

Disabled. Administrative practice and
procedure. Grant programs/education.

g
Recordke:.'\*ng and Reporting

requirements for Part 1387 and part
1388 will be satisfied with the
submission of an acceptable grant
application. The discretionary

REPORTING ANO RECORDKEEPING REOUIR EMENTS IN PART 1386 OF THE NPRM..

Annual Annual bur-sec. No. I~ OMBND. number of den Io\()ursrespondents

1386.23{a) .. Existing (OMB "IlIlI""'lIl expired, re-approval to be ..................................... 098CHl160 56 2,240
1386.23(b) .. Existing .•••••.•••••_._........................................................................................................... 0348-0039 56 112
1386.23(c) .. New ............................................................................._.................................................. NlA 56 2,800
1386.30(c) .. Existing ..................................................................................

~..:::::::::::::::::::::::::::::::::::::
098CHl162 56 5,600

1386.32(a) ..' Existing (OMB approval expored, re-approval to be requeste 098lHl212 672 2,912
1386.32(b) .. Exisbng (OMB approval expored, re-approval to be requeSIe 098()-()172 55 4,400

There will be ~fi::lofllllUfor programs. Projects of ational List ofSubjects
tjyuyb...!l!i!!il9!tll.!l.< W!l ~.nd Significance (part 138. ) and University 45 CFR Part 1385
assuran~!l!9uired in § 1386.301 States Affiliated Programs (p rt 1388) use the
may select any Format they wish as 19.!.'g OMB approved Stand rd Form 424 Disabled. Grant programs/education,
'!.~rey meet \'!!!.';'!9!!i!"WJ!l'i!ll.lb.ll.:l:l'! series, Application for Federal Grant programs/social programs.

. an tliese ~atlons. Assic::tance and Bud et Infonnation. Reporting and recordkeeping
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ACF means the Administration for
Children and Families within the

3. Section 1385.3 is amended by
revising the definitions of ADD and
Commissioner and adding
alphabetically a definition for ACF. and
Protection and Advocacy System. to
read as follows:

§ 1385.3 Dellnltlon•.

1. The authority citation for part 1385
continues to read as follows:

Authority: 42 U.S.C. 6000 et seq.

2. Section 1385.1 is amended by
revising paragraphs (a) and (h) and
republishing the introductory text to
read as follows:

§ 1385.1 General.

Except as specified in § 1385.4. the
requirements in this part are applicable
to the following programs and projects:

(a) Federal Assistance to Slate
Developmental Disabilities Councils;

(h) Protection and Advocacy of the
Rights of Individuals with
Developmental Disabilities;

Grant programs!social programs.
Reporting and recordkeeping
requirements.

45 CFR Part 1387

Disabled. Grant programs/education.
Grant programs!social programs.

45 CFR Part 1388

Colleges and universities. Grant
programs/education. Grant programs!
social programs. satellite center.
university affiliated program.
(Catalog of Faderal Domestic Assistance
Program. Nos. 93.630 Developmental
Disabilities Basic Support and 93.631
Developmental Disabilities-Projects of
National Significance, and 93.632
Developmental Disabilities-University
Affiliatad Program)

Approved: April 25. 1995.
Mary 10 Bane.
Assistant Secretary!orChiJdren and Families.

For the reasons set forth in the
preamble. subchapter I. chapter xm. of
title 45 of the Code of Federal
Regalations is proposed to be amended
as follows:
SUBCHAPTER !-THE ADMINISTRATION
ON DEVELOPMENTAL DISABILmE$,
DEVELOPMENTAL DISABILmES
PROGRAM

PART 1385-REQUIREMENTS
APPLICABLE TO THE
DEVELOPMENTAL DISABILmes
PROGRAM

•••••
9. Section 1385.9 is amended by

revising the first sentence of paragraph
(a); revising paragraphs (b). (c). and (d)
and adding a new paragraph (e) to read
as follows:

§ 1385.9 Grants administration
requirements.

(a) The following parts of title 45 CFR
apply to granls funded under parts 1386

§ 1385.5 [Removed and raserved]
5. Section 1385.5. Recovery' ofFederol

funds used for constroction offacilities
is removed and reserved.

6. Section 1385.6 is revised to read as
follows:

§ 1385.6 Employment 01 Individuals with
disabilities.

E, ch grantee which receives Federal
funding under the Act must meet the
requirements of section 109 ofthe Act
(42 U.S.c. 6008) regarding affirmative
action. The grantee must take
affirmative action to employ and
advance in employment and otherwise
treat qualified individuals with
disabilities without discrimination
based upon their physical or mental
disability in all employment practices
such as the following: Employment.
upgrading. demotion or transfer.
recruitment. advertising. layoff or
termination. rates of payor other forms
of compensation. and selection for
training. including apprenticeship. This
obligation is in addition to the
reqnirements of 45 CPR part 84. subpart
B. prohibiting discrimination in
employment practices on the basis of
disability in programs receiving
assistance from the Department.
Recipients of funds under the Act also
may be bound by the provisions of the
Americans with Disabilities Act (pub. L.
101-336.42 U.S.C. 12101 et seq.) with
respect to employment of individuals
with disabilities. Failure to comply with
section 109 ofthe Act may result in loss
of Federal funds under the Act. If a
compliance action is taken, the State
will be given reasonable notice and an
opportunity for a hearing as provided in
subpart 0 of 45 CPR part 1386•

§ 1385.7 (Removed snd reeerved]
7. Section 1385.7 Waivers. is removed

and reserved.
8. Section 1385.8 is amended by

revising the introductory text to read as
follows:

§ 1385.8 Formula lor delarmlnlng
allotments.

The Commissioner will allocate funds
appropriated under the Act for the State
Developmental Disabilities Councils
and the Protection and Advocacy
Systems on the following basis:

•

•

•

•

•

•

•

•

•

•

4. Section 1385.4 is revised to read as
follows:

§ 1385.4 RlglIts 01 Individuals with
_ developmental disabilities.

(a) Section 110 of the Act. Rights of
Individuals with Developmental
Disabilities (42 U.S.C. 6009) is
applicable to the programs authorized
under the Act. except for the Protection
and Advocacy System.

(h) In order to comply with section
122(c)(5)(G) of the Act (42 U.S.C.
6022(c)(5)(G)). regarding the rights of
individuals with developmental
disabilities. the State must meet the
requirements of 45 CPR 1386.30(e)(3).

(c) Applications from university
affiliated programs or for projects of
national significance grants must also
contain an assurance that the human
rights of individuals assisted by these
programs will be protected consistent
with section 110 (see section 153(c)(3)
and section 162(c)(3) of the Act).

Protection and Advocacy System
means the organization or agency
designated in a State to administer and
operate a protection and advocacy
program for individuals with
developmental disabilities under part C
of the Developmental Disabilities
Assiatance and Bill of Rights Act. as
amended by Pub. L. 103-230 (42 U.S.C.
6041.6042); and advocacy programs
under the Protection and Advocacy for
Mentally lllindividuais Act of 1986
(pAlMI Act). as amended. (42 U.S.C.
10801 et seq.) the Protection and
Advocacy of Individual Rights Program
(pAIR). (29 U.S.C. 794(e); and the
Technology-Related Assistance for
Individuals With Disabilities Act of
1988. as amended (29 U.S.C. 2212(e)).
Protection and Advocacy System also
may be designated by the Governor of a
State to conduct the Client Assistance
Program (CAP) authorized by section
112 ofthe Rehabilitation Act of 1973. as
amended. (29 U.S.C. 732). Finally. the
Protection and Advocacy System may
provide advocacy services under other
Federal programs.

ADD means the Administration on
qavelopmental Disabilities. within the
Administration for Children and
Families.

Commissionpr means the
Commissioner of the Administration on
Developmental Disabilities.
Administration for Children and
Families. Department of Health and
Human Services or his or her designee.
* .. .. ... ....

Department of Health and Human
Services.

•

•

•

•

•

•

•

•

•
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and 1388"f this chapter and to grants
for Projects of National Significance
under section 162 of the Act (42 U.S.C.
6082).

(h) The Departmental Appeals Board
also has jurisdiction over appeals by
grantees which have received grants
under the University Affiliated program
or for Projects of National Significance.
The scope of the Board's jurisdiction
concerning these appeals is described in
45 CFR perl 16.

(c) The Departmental Appeals Board
also has jurisdiction to decide appeals
broURht by the States concerning any
disallowances taken by tha
Commissioner with respect to specific
expenditures incurred by the States or
by conlrsclors or subgrantees of Slates.
This jurisdiction relates to funds
provided under the two fonnula
programs-part B of the Act-Federal
Assistance to State Developmental
Disabilities Councils and J>lII'! C of the
Act-Proteclion and AdvocaCY of tha
Rights of Individuals with
Developmental Disabilities. Appeals
filed by States shall lie decided in
accordance with 45 CFR part 16.

(d) In making audits, examinations,
excerpts and transcripts of records for
the State Developmental Disabilities
Councils, the University Affiliated
programs, and the Projects of National
Significance grantees and subgrantees,
as provided for in 45 CFR part 74 and
parl92, tha Department will keep
information about individual clients
confidenlialto tha extent permitted by
law and regulations.

(e) (1) In making any periodic audit,
report, or eveluation of tha perfonnance
of the Protection and Advocacy System,
the Secretary does not require the
Protection and Advocecy System to
disclose the identity of, or any other
personally identifiable infonnation
related to, any individual requesting
assistance under the program.

(2) However, notwithstanding
peregraph (e)(l) of this section, if an
audit, monitoring review. evaluation, or
other investigation by the Department
produces evidence that the System has
violated the Act or the regulations, the
System will bear the burden of proving
its compliance. The System's inability
to establish compliance because of the
confidentiality of records will not
relieve it of this responsibility. The
eligible system may elect to obtain a
release from all individuals requesting
or receiving services at the time of
intake or application. The release shall
slate lbat only information directly
related to client and case eligibility will
be subject to disclosure ttl officials of
the Department.

I
51386.2 Obligation 01 fu.....

51386.1 -.
All rules under this sJbpart are

applicable to both the S te
Developmental Disabili as Councils .
and tha Protection and vocacy
System.

12. Section 1386.2 is ended by
revising paragraphs (h)( ) and (c) to read
as follows:

Subpan B-State System for
Proteellon ami Advocacy of the Flights
of IndlvkJuals Wlttl Developmental
Disabilities

§ 1381.4 fRelnowed and ....rved]
13. Section 1386.4. Eligibility for

services is removed and reserved.
14. The heading of subpart B is

revised to read as follows:

15. A new § 1386.19 is added to
include definitions as follows:

51386.1. oer.n/llons.
As used in §§ 1386.20 and 1386.21 of

this part tha following definitions apply:
Designating official means the

Governor, or other Slate official. who is
empowered by the Governor or State
legislature to designate the State official
or public or private agency tn be
accountable for the proper use of funds
by the State Protection and Advocacy
System.

Full investigntions means the access
to clients, public and private facilities
and entities and their staff, and the
recerds regarding the operation of the
institution that is necessary for a
reasonable person fo make an infonned
decision about whether the alleged Or
suspected abuse i. taking place or has
taken place.

Probable cause means a reasonable
ground for belief that an individual or
group of individuals with
developmental disabilities may now be
subjecllo or have been subject to abuse
or neglect. The reported existence of
conditions or problems that are usually
associated with abuse and neglect will
be Probable Cause.

Record ofan individual with a
developmental disobility includes
reports prepared or received by any staff
of a facility nmdering care or treatment.
or reports prepared by an agency or staff
person charged with investigating
reports of incidents of abuse or neglect.
injury or death occurring at such facility
thet describes incidents of abuse.
neglect, injury, or death occurring at
such facility and the steps taken to
investigate such incidents, and
discharge planning records.

16. Section 1386.20 is amended by
revising the heading: revising
paragrsphs (a), (d), and (e): and adding
a new paragrsph (f) lv read as follows:

§ 1386.20 DesIlJnated S_ ProtecIIon and
Advocacy System.

(aJ The designating official must
designate the State official or public or
private agency to be accountable for the
proper use offunds and conduct of the
State Protection and Advocacy System.
* * * • •

*•***

PART 1386-FORMULAIGFlANT
PROGRAMS '

""''-''1''''''1388 continues to resd follows:
Authority: 42 U.S.c. et seq.

Subpart A-Basic rements

11. Section 1386.1 is J,Vised to read
as follows:

(h) (1) A Stale incurs .... obligation for
acquisition of personalfperty or for
the perfonnance of wor on 1ba datll}t
~a.bindlng.l,,&,!!1 ~ble,
written commitriient, or when the Stale
DeVelOPmental DlsabiJi es Counci)
enters into an Interagen Agresment
with an agency of Statefovemment for
acquisition of personal roperty or for
the perfonnance ofwor .
,." ,." * :it *

(c) (1) The Protection d Advocacy
System may elect to entry of an
appearaoce in judicial d
administrative p' on behalfof
an individnal with a elopmental
disability as a basis for ligating funds
for"the litigation costs. e amounl of
the funds obligated mwlt not exceed a
reasonable estimate of the costs, and the
way the estimate was culated must be
documented.

(2) For the purpose 0 this peregraph,
litigation costs means enses for court
costs, depositions, e witness fees,
lrsvel in connection a case and
similar costs and costs ulting from
litigation in which the genoy has
represented an indivi I with
developmental disabililles (e.g.
monitoring court orderi consent
decrees), but not for sa .es of
employees of the Prot .on and
Advocacy System. All ds made
available for Federal istance to State
Developmental Disabili .es Councils
and to the Protection d Advocacy
System obligated under this paragrsph
are subject to the requi ment of
paragrsph (a) of this .on. These
funds. if reobligated. may be reobligated
only within a two year period beginning
with the first day of thai Federal fiscal
year in which the funds were originally
awarded.

*****
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(2) In the event that the agency subject
to redesignation does exercise its right
to appeal under paragraph (e)(l) ofthis
section. the designating official or entity
must give public notice of the Assistant
Secretary's final decision regarding the
appeal through the same means utilized
under paragraph (d)(3) of this section
within 10 days of receipt of the
Assistant Secretary's final decision
under paragraph (eJ(6) of this section.

(3) The designating official or entity
within 10 wvrking days from the receipt
of a copy of the appeal must provide
written comments to the Assistant
Secretary (with a copy sent by registered
or certified mail to the Protection and
Advocacy agency appealing under
paragraph (e)(l) of this section), or
withdraw the redesignation. The
comments must include a summary of
the public comments received in
response to the public notice concerning
the proposed redesignation under
paragraph (d)(2) of this section. the
results of the hearing provided for under
paragraph Id)(4) of this section, and may
provide any additional relevant
information.

(4) In the event that the designating
official withdraws the redesignation
while under appeal pursuant to
paragraph (e)(l) of this section. the
designating official must notify the
Assistant Secretary, and the current
agency. and must give public notice of
his or her decision through the same
means utilized under paragraph (d)(3) of
this section.

(5) As part of their submission under
paragraph (e)(l) or (e)[3) ofthis section.
either party may request, and the
Assistant Secretary may grant, an
opportunity for an informal meeting
with the Assistant Secretary at which
representatives of both parties will
present their views on the issues in the
appeal. The meeting will be held within
20 working days of the submission of
written comments by the designating
official or entity under paragraph (e)(2)
of this section. The Assistant Secretary
will promptly notify the parties of the
date and place of the meeting.

(6) Within 30 days of the informal
meeting under paragraph (e)(5) of this
section. or, if there is no infonnal
meeting under paragrapb [e)(5) of this
section, within 30 days of the
submission under paragraph (e)(3) of
this section. the Assistant Secretary will
issue to the parties a final written
decision on whether the redesignation
was for good cause. Redesignation for
good cause may include. but is not
limited to, eliminating longstanding or
pervasive inefficiency and correcting
unacceptable perfonnance. The
Assistant Secretary will consult with

This agency will be eligible to
administer other Federal advocacy
programs.

(viii) A description of the system
which the new agency would
administer and operate, including a
description of all other Federal
advocacy programs the agency would
operate; and

(ix) The timetahle for assumption of
operations by the new agency and the
estimated costs of any transfer and start
up operations.

(3) The public notice, as required by
paragraph (d)(l) of this section. must be
in a format accessible to individuals
with developmental disabilities or their
representatives, e.g., tape, diskette. The
designating official or entity must
provide for publication of the notice of
the proposed redesignation using the
State register, State-wide newspapers.
public service announcements on radio
and television, or any other legally
equivalent process. Copies of the notice
must be made generally available to
individuals with developmental
disabilities and mental illness who live
in residential facilities through posting
or some other means.

(4) After the expiretion of the public
comment period required in peragraph
(d)[l) of this section, the designating
official must conduct a public hearing
on the redesigllation proposal. After
consideration of all public and agency
comments, the designating official or
entity must give notice of the final
decision to the currently designated
agency and the public through the same
means used under paragraph (d)(3) of
this section. If the notice to the
currently designated agency states that
the redesignation will take place. it also
must inform the agency of its right to
appeal this decision to the Assistant
Secretary, Administration for Children

- and Families. The redesignation shall
not be effective until 10 working days
after notifying the current Protection
and Advocacy agency or. if the agency
appeals. until the Assistant Secretary
has considered the appeal.

[e)(l) Following notification pursuant
to paragraph (d)(4) oftMs section. the
Protection and Advocacy agency which
is the subject of such action may appeal
the redesignation to the Assistant
Secretary. To do so, the Protection and
Advocacy agency must submit an
appeal in writing to the Assistant
Secretary within 10 working days of
receiving official notification under
paragraph (d)(4) of this section, with a
separate copy sent by registered or
certified mail to the designating official
or entity which made the decision
concerning redesignation.

(d)(l) Prier to any redesignation of the
agency which administers and operates
the State Protection and Advocacy
System, the designating official must
give notice ofthe intention to make the
redesignation to the agency currently
administering and operating the State
Protection and Advocacy System by
registered or certified mail. The
designating official must also publish a
public notice of the proposed action.
The agency and the public shall have a
reasonable period of time, but not less
than 45 days to respond to the notice.

(2) The public notice must include:
(i) The Federal requirements for the

Protection and Advocacy system for
individuals with developmental
disabilities (section 142 of the Act); and,
where applicable. the requirements of
the Protection and Advocacy for
Individuals with Mental Illness Act of
1986. as amended, (42 U.S.c. 10805 and
10821); the Protection and Advocacy of
Individual Rights Program (29 U.S.C.
794(e) and the Client Assistance
Program (29 U.S.C. 732), of the
Rehabilitation Act of 1973, as amended:
the Technology-Related Assistance for
Individuals Act of 1988. as amended by
Pub.L. 103-218 (Protection and
Advocacy contracts and grants): or any
other Federal advocacy program that is
administered by the State Protection
and Advocacy System.

(ii) The gaels and function of the
State's Protection and Advocacy System
including the current Statement of
Objectives and Priorities;

(iii) The name and address of the
agency currently designated to
administer and operate the Protection
and Advocacy System; and an
indication of whether the agency also
operates other Federal advocacy
programs;

(iv) A description of the current
Protection and Advocacy agency and
the system it administers and operates
including, as applicable, descriptions of
other Federal advocacy programs it
operates;

(v) A clear and detailed explanation of
the good cause for the proposed
redesignation:

(vi) A statement suggesting that
interested persons may wish to write lhe
current State Protection and Advocacy
agency at the address provided in
paragraph (d)12)liii) of this section to
obtain a copy of its response to the
notice required by paragraph (d)(l) of
this section. Copies shall be provided in
accessible formats to individuals with
disabilities upon request.

(vii) The name of the new agency
proposed to administer and operate the
Protection and Advocacy System under
the Developmental Disabilities program.
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Federal advocacy programs that will be
directly affected by the proposed
redesignation in making a final decision
on thlappeal.

(0(1) Within 30 days after the
redesignation becomes effective under
paragraph (<1)(4) of this section, the
designating official must submit an
assurance to the Assistant Secretary that
the newly designated Protection and
Advocacy agency meets the
requirements of the statute and the
regulations.

(2) In the event that the Protection
and Advocacy agency subject to
redesignation does not exercise its rights
to appeal within the period provided
under paragreph (e)(l) of this section,
the designating official must provide to
the Assistant Secretary documentation
that the agency was redesignated for
good cause. Such documentation must
clearly demonstrate that the Protection
and Advocacy agency suhject to
redesignation was not redesignated for
any actions or activities which were
carrled out under sectton 142 of the Act,
these regulations or any other Federal
advocacy program's legislation or
regulations.

17. Section 1386.21 is revised to read
as follows:

51388.21 ~h._oIt1lePic..c_
_ Advocacy System.

(a) In order for a State to receive
Federal financial perticipation for
Protection and Advocacy activities
under this subpart, as well as the State
Developmental Disabilities Council
activities (subpart C), the Protection and
Advocacy System must meet the
requirements of section 142 of the Act
(42 U.S.c. 6042) and that system must
be ~rational.

(h) The client's record is the property
of the Protection and Advocacy agency
whIcb must protect it from loss,
damage, tampering, or use by
unauthorized individuals. The
Protection and Advocacy agency must:

(1) Keep confidential all information
contained in a client's records, which
includes, but is not limited to,
information contained in an automated
data hank. For purposes ot any periodic
audit, report, or evaluation required
under the Act, the Secretary shall not
require a program to disclose the
identify of, or any other personally
identifiable information related to. any
individual requesting C!ssistance under
such program. This regulation does not
limit access by parents or legal
guardians of minors unless proh.ibited
by State or Federal law, court order or
the rules of attorney-client privilege:

(2) Have written policies governing
access to, storage of, duplication of, and

release of information fro the client's
record; and

(3) Obtain written co t from the
client, if competent, or hIs or her
guardian, before it release$ information
to individuals not othel'Wi$e authorized
to receive it

(c) (1) A Protection and iAdvocacy
System must have access 0 records of
an individual with a deve lopmental
disability, including a pe n who is no
longer living, as provided y section
142(a)(2)(I) of the Act and the authority
necessary to conduct full lIlvestigations
of ahose and neglect on Protection
and Advocacy System's ~ermination
of probeble cause or if th<I incidents are
reported to the System. '

(2) A Protection and A
System must have traine
conduct full investigati
neglect upon the System'
determination of probebl
incidents are reported to

(3) Protection and Adv cy Systems
must have authority to ,e access at
reasonable times and loc.tions to
residents of any private or public
facility that is providing Services,
supports, and other assis ance to such
residents as provided in .on
142(a)(2)(H) of the Act. ems must
also have authority to ha e access at
reasonable times and I lions to staff of
private or public faciliti when
investigating incidents o' abuse and
neglect under the autho ty required in
section 142(a)(2)(B). I

(4) Protection and Ad'*ocacy systems
must be authorized to lP confidential
the names and identity f individuals
who report incidents of use and
neglect and individuals ho furnish
information that forms e basis for a
determination that pro Ie cause
exists. d

(d) A Protection and dvocacy
System shall not imple ,ent a policy or
practice restricting the rj,medies which
may be sought on the bebaif of
individuals with develo mental
disabilities or comprom sing the
authority of the Protecti n and
Advocacy System to p ue such
remedies through litiga .on, legal action
or other forms of adv .
. (e) A State shall not a ply hiring
freezes, reductions in • e. prohibitions
on staff travel. or other licies. to the
extent that such policie~would impact
starr or functions fundell with Federal
funds and would prevent the system
from carrying out its m4ndates under
the Act.

1I1 A Protection and ~dvocaCYSystem
may exercise its Butho ty under State
law wbere the authorit exceeds the
authority required by tile
Developmental Disabil~iesAssistance

and Bill of Rights Act, as amended.
However, State law must not diminish
the required authority of the Protection
and Advocacy System.

18. Section 1386.22 is added to read
as follows:

51388.22 Public notice 01 Fed_ onslte
revtew,

t!:!2!:.!2.!!IlY Fede,!al "'lY!~ 9{ the
State program. a 30 aaynotice anI! an
oppormnifjr.Jot.il"41ir rnP'~ent must
be prov,i,dsd. Reasonable effort shall be
made by the appropriate Regional Office
to seek comments thrnugh notification
to major disability advocacy groups, the
State Bar, other disability law resources,
the State Developmental Disabilities
Council and the University Affiliated
Program, for example, through
newsletters and publications of those
organizations. The findings of public
comments may be consolidated if
sufficiently similar issues are raised and
they shall be included in the report of
the onsite visit.

19. Section 1386.23 is revised to read
as follows:

§ 1386.23 Pertocllc reports: ""'_on and
Advocacy System,

(a) By January 1 of each year the
Protection and Advocacy System shall
submit an Annual Program Performance
Report as required in section 107(h) of
the Act, in a format designated by the
Secretary.

(h) Financial status reports must be
submitted by the Protection and
Advocacy Agency according to a
frequency interval specified by the
Administration for ChIldren and
Families. In no case will such reports be
required more frequently than quarterly.
~)ByAugust150feachyear,the

Protection and Advocacy System shall
submit an Annual Statement of
Objectives and Priorities for the coming
fiscal year as required under section
142(a)(2)(C) of the Act. It shall inclUde:

(1) The rationale for the Statement;
(2) A budget for the System's

operations for the next fiscal year;
(3) Documentation of the process and

outcome of soliciting public input as
described in paragraph (d) of thIs
section;

(4) An explanation of how public
comments were reflected either in the
Statement of Objectives and Priorities or
were not reflected, and ifnot, why:

(5) A description of how the
Protection and Advocacy System
operates and how it coordinates the
Protection an"Advocacy program for
individuals with developmental
disabilities wl!!! the following Federal
Advocacy programs: Protection and
Advocacy of Individual Rights program
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(e) * * *
(1) Identify the program unit(s) within~

the Designated State Agency responsible
for providing assurances and fiscal and
other support services. .,
* * * * *

(3) ~scribe how the Developmental
Disabilues netWork in the State (i.e.,
Developmenfal11iS8bilities Council,
Protection and Advocacy System, and
University Affiliated programs(s)) is
working with the disabilities
community to bring about broad
systems change to benefit individuals
with developmental disabilities, and.
wbere applicable, the ways in which
individuals with other disabilities may
benefit as well.

(e) The State Plan may provide for
funding of projects to demonstrate new
approaches to enhance the
independence, productivity, and
integration and inclusion into the
community of individuals with
developmental disahilities. Such
projects are not to exceed th~ears in
duration-and may incIUaeassistance in
developing strategies for securing funds
for continuation of the project from
sources other than funds received under
the Act.

(I) The State Plan must contain
assurances that:

State Developmental Disabilities
Council. The State Developmental
Disabilities Council will provide
opportunities for public input during
planning and development of the State
Plan. In addition, the State •
Developmental Disabilities Council will
consult with the DesillIlll.ted State
Agency before the State"Plan is
submitted to the Secretary to ensure that
the State Plan is not in conflict with
applicable State laws. The Designated
State Agency shall provide support
services as requested by and negotiated
with the Council.

*

*

*

*

*

*

*

*

*

*

*

*

*

*

*
(2) The human rights of individuals

with developmental disabilities will be
protected consistent with section 110 of
the Act (42 U.S.C. 6009).

(3) Buildings used in connection with
activities assisted under the Plan must
meet all applicable provisions of
Federal and State laws pertaining to
accessibility. fire, health and safety
standards.

(4) The Slate Developmental
Disabilities Council shall follow the
requirements of section 124(c)(8). (9)
and (10) regarding budgeting, staff
hiring and supervision and staff
assignment. Budget expenditures must
be consistent with applicable State laws

(a) will require an Infonnation Collection Re-
approvsl Request to be prepsred by ADD.
Previous Office of Management and Budget
control number was 0980-0160. The
requirements under paragraph (b) are
approved under control number 0348-0039
by the Office of Management and Budget.
Infonnation collection requirements
contained in paragraph (c) are new
requirements pursuant to section 142(a)(21(C)
and section 107(b) of the Act. This
infonnation will reqdre Office of
Management and Budget approval).

20. Section 1366.24 is amended by
revising paragraph (a). redesignating
paragraph (b) as (a)(2); and adding a
new paragraph (b) to read as follows:

§ 1386.24 N__1e costs for the
Proteclion and Advocacy System.

(a) Federal financial participation is
not allowable for:

(1) Costs incurred for activities on
behalf of individuals with
developmental disabilities to solve
problems not directly related to their
disabilities and which are faced by the
general DODulace; and

(2)*\'
(b) Attomeys fees are considered

program income pursuant to Part 7+
Administration of Granta and Part 92
Unifonn Administrative Requirements
for Grants and Cooperative Agreements
to State and Local Governments and
must be added to the funds committed
to the program and used to further the
objectives of the program: This
requirement shall apply to all attorneys
fees, including those received after the
project period in which they were
earned.

21. The heading of subpart C is
revised to read as follows:

SUbpart e-state 'plan for Assisting in
the Development of a Comprehensive
System of Services and SuppOrts for
IndIViduals With Developmental
-DIsabilities

22. Section 1386.30 is amended by
revising paragraphs (a) and (c)(l):
redesignating paragraph (e) as (0;
revising newly redesignated paragraphs
(I) (2), (3). and (4); and adding new
paragraphs (c)(3) and (e) to read as
follows:

§ 1386.30 State Plan requirements.
(a) In order to receive Federal

financial assistance under this subpart,
each 'State Developmental Disabilities
Council must prepare and must submit
to the Secretary and have in effect a
State Plan which meets the
requirements of sections 122 and 124 of
the Act (42 U.S.C. 6022 and 6024) and
these regulations. Tbe development of
the State Plan and applicable annual
amendments, is the responsibility of the

(pAIR) and Client Assistance Program,
(CAP), (Rehabilitation Act). the Long
Tenn Care Ombudsman' program (Older
Americans Act). the Protection and
Advocacy System for Mentally III
Individuals program (PAlMI),
(protection and Advocacy for the
Mentally III Act), Assistive Technology
Protection and Advocacy Projects
[Technology-Releted Assistance for
Individuals with Disabilities Technical
Assistance Act) and State
Developmental Disaf:lltrtlll Council and
u'i\P advOcacY adiViUes."Thi;"'·...."
description must address the System's
intake process, intemal and extemal
referrals of eligible clients, duplication
and overlap of services and eligibility,
streamlining of advocacy services,
collaboration and sharing of infonnation
on service needs and development of
Statements of Objectives and Priorities
for the various advocacy programs; and

(6) A description of the procedures
used for infonning individuals with

. developmental dissbilities, their
families. disability organizations, the
State Bar Association, other disability
law resources and the public of the
Protection and Advocacy's priorities
and services including use of referrals to
other sources of legal advocacy.

(d) Each fiscal year. the Protection
and Advocacy Agency shall:

(1) Obtain fonnal public input on its
Statement of Objectives and Priorities;

(2) At a minimum, publish a proposed
Statement of Objectives and Priorities
for the next fiscal year in a publication
of general distribution and make it
accessible to individuals with
developmental disahilities and their
representatives, allowing at least 45
days from the date of publication for

~
omment;

(3) Provide to the State
Developmental Disabilities Council and

(

tbe University Affiliated Program a c~py

of the proposed Statement of Objectives
and Priorities for comments
concurrently with the public notice;

(4) Address any comments received
through the public input and any input
received from the State Developmental
Disabilities Council and the University
Affiliated Program in the final
Statement submitted to the Department;
and

(5) Address h~State
d ental disabilities network (the
Protection an A vOCacy~; State
Developmental Disabilities Council: and
the University Affiliated Program) Il(.iII
cnllatwrate with each other and with
public and private entities outside the
developmental disabilities network.
(lnfonnahon collection requirements
regarding the report referenced in paragraph
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State's decision to provide for
community living activities.
:* .. * :* *

26. Section 1386.34 is added to read
as follows:

§ 1386.34 DeslgnatedS_ Agency.
(a) If the State Developmental

Disabilities Council requests a review by
the Governor (or legislature) of the
Designated State Agency. the Council
must provide documentation of the
reason for change and recommend a
preferred Designated State Agency.

[h) After the review is completed. a
majority of the non-State agency
members of the Council may appeal to
the Assistant Secretary for a review of
the designation of the designated State
agency if the Council's independence as
an advocate is not assured because of
the actions or inactions of the
desi8'!"ted State agency.

(c) The following steps apply to the
appeal of the Governor's (or
legislature's) detennination of the
Designated State Agency.

(1) Prior to an appeal to the Assistant
Secretary. Administration for Children
and Families. the State Developmental
Disabilities Council. at the request of the
non-State Agency members. must give a
30 day written nolic... by certified mail.
to the Governor (or legislature) of the
majority of non~Statemembers'
intention to appeal the designation of
the Designated State Agency.

(2) The appeal must clearly identify
the grounds for the claim that the
Council's independence as an advocate
is not assured because of the actions or
inactions of the designated State agency.

(3) Upon receipt of the appeal from
the State Developmental Disabilities
Council. the Assistant Secretary will
notify the State Developmental
Disabilities Council and the Governor
(or legislature!. by certified mail. that
the appeal has been received and will be
acted upon within 60 days. The
Governor (or legislature) shall within 10
working days from' the receipt of the
Assistant Secretary's notification
provide written comments to the
Assistant Secretary (with a copy sent by
registered or certified mail to the
Council) on the claims in the Council's
appeal. Either party may request. and
the Assistant Secretary may grant. an
opportunity for an infonnal meeting
with the Assistant Secretary at which
representatives of both parties will
present their views on the issues in the
appeal. The meeting will be held within
20 working days of the submission of
written comments by the Governor (or
legislature). The Assistant Secretary will
promptly notify the parties of the date
and place of the meeting.

24. Section 1386.32 is
as follows:

§ 13ll6.32 PerIodic repo
asslslance to _ DelreIc....on
DIsabIIIIIes Councils.

(a) The Governor or appropriate
State financial officer m submit
financial status reports the programs
funded under this subp according to
a frequency interval w· will be
specified by the Admin! tration for
Children and Families. no case will
such reports be require more
frequently than quarter! .

(h) By January 1 of ea year an
Annual Program Perfo anee Report
must be submitted. as uired in
section 107(a) of the A (42 U.S.C.
6006a). in a fonnat desi ted by the
Secretary. !

Clnfonnation oollection ~irements
contained in Jl'Ifll8"lphs { and (b) have
expired and will require a Information
Collection Re-approval est to be
prepared by ADD. Previa Office of
Management and Budget ntrol number for
paragraph (a) was 09llCHl~12 and for
paragraph (h) was 098~ 12. The
Information Collection Ruest for R~
approval concerning the ports will be
modified pursuant to the 1994 Amendments}.

25. Section 1386,33 Is amended by
revising paragraph (aJ follows;

§ 1386.33 _nof 's
Interesls.

(a) Based on section 122(c)(5)(K) of
the Act (42 U.S.c. 602 (c)(5)(K). the
State plan must provi e for fair and
equitable arrangement\; to protect the
interest of all institUli~nalemployees
affected by actions un der the plan to
provide community r iog activities.
Specific arrangement for the protection
of affected employees must be
developed through n otiations between
the appropriate State .uthorities and
employees or their re resentatives. Fair
and equitable arrang ents must
include procedures t at provide for the
impartial resolution f disputes between
the State and an employee concerning
the interpretation. application. and
enforcement of prot ion arrangements.
The State must info employees of the

23. Section 1386.31 is amended by
redesignating the current paragraphs (aJ.
(h). (c). and (d) as (hJ. (c). (dJ and (e);
adding a new paragraph (al; and
revising the newly redesignated
paragraph (h) as follows:

§ 13ll6.31 Slate Plan au_' and
approval.

(al The public review process for the
State Plan required by Section 122(dJ(1)
of the Act shall include at least:

(1) Issuance of a public notice.
annouiimri,s.jfroiifllil!'C(ivel'irnl' or the
GQY,\!1'!loJ::.ce~Ilie avalililitiity of
the propo....d~ e Ian or State Plan
amendment. The notiee shall be
published in formats accessible to
individuals with disabilities (e.g.. tape.
diskette) and the general public. and
shall provide a 45 day period for public
review and comment.

(2) Provisions for addrassing and
igmmnmtjng siSlWicant cornm!nts or
suggestions about the proposea State
Plan. Councils will consider and
respond to suggestions which call for
elimination. substitution. or addition of
a Plan goal or objective. Councils will
also ~t!Lq1!~stionsor comments
a!?<,ut the uSJ!ofr!!iferal.W».C!LQtllther
J'13$tUJJ'CAs.

(3)1', on completion of the tasks
required by paragraphs (a) (1) and (2) of .
this section and submission of a State
Plan to the Regional Offiee.l~§l!Im!;l!J?!

a secowt..Qublic~~ also in fannats
aCceSsffiIBlo fn(ilvl uals with
djsabilities (e.g.. tape. diskette) and the
general public. on thUl[!!iI!!>i!ilY..!,f the
State Plan or Plan amendments.
Counciismay use tlie second PUblic
notice as the vehicle for responding to
questions or comments referred to in
paragraph (a)(2) of this section.

and policies regarding grants and (bJ The final State Plan "'d. where
contracts and proper accounting and applicable. State Plan am ndments.
bookkeeping practices and procedures. must be submitted to the pro riate
In relation to staff hiring. the clause Regional officeof the Dep ent 45
"consistent with State law" means that d1IYs pnor to the fiscal ye for which
the hiring of State Developmental it is applicable. Unless St te law
Disabilities Council staff must be done provides differently. the tate Plan and
in accordance "filh State personnel ~dments.or related umenls _t
policies and procedures, except thatJ!".. be~~ea !lX.~!!.92!.'! or ~r the
State shall not ap!!ly hirinjl~s. GQ.~!'!I!!r" q.!l,lii/!!!!lll..as m Y required
reductions in force•.Prollibitions on staff by any applicable Federa issuance.
t!!-VQ!, Q"[Q't&;e!]oU:rilef.totlieextenf' '" • * •
that such policies would impact staffor
functions funded with Federal funds
and would prevent the Council from
carrying out its functions under the Act.
{Information collection requinlmenls
contained in paragrapb (a) are approved by
the Office of Management and Budget under
control number 0980-0162. ADD will
prepare an Information Collection Request to
OMB based on the new requirements of the
1994 Amendments.}
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(b) * * ,.
(1) Costs incurred by institutions or

other residential or non-residential
programs which do not comply with the
Congressional findings ~th respect to
the rights of individuals with
developmental disabilities in section
110 of the Act (42 U.S.C. 6009).

•

•

••

•

•

•

•

•

conduct any hearing held under this
subpart. The term includes the Assistant
Secretary if the Assistant Secretary
presides over the hearing.

Payment orAllotment means an
amount provided under Part B or C of
the Developmental Disabilities
Assistance and Bill of Rights Act. This
term includes Fed~ral funds provided
un""r the Act irrespective of whether
the State must match the Federal
portion of the expenditure. This term
shall include funds previously covered
by the terms "Federal financial
participation:' "the State's total
allotment," ··further payments,"
"payments:' "allotment" and "Federal
funds."

31. Section 1386.85 is amended by
revising pareg,raph (6) to read as follows:

5138&.85 flUng _ aervtce01-.

(a) All papers in the proceedings must
be filed with the designated individual
in an original and two copies. Only the
originals of exhibits and transcripts of
testimony need be filed.

32. Section 1386.90 is revised to read
as follows:

513841.90 Notice 01 heari"ll or _rtunl1y
lor_ng.

Proceedings are commenced by
mailing a notice of hearing or
opportunity for hearing from the
Assistant Secretary to the State
Developmental Disst:>ilities Council and
the Designated State Agency. or to the
State Protection and Advocacy System
or designated official. The notice must
state the time and place for the hearing.
and the issues which will be
considered. The notice must be
published in the Federal Register.

33. Section 1386.92 is revised to read
as follows:

51386.92 Place.
The hearing must be held on a date

and at a time and place determined by
the Assistant Secretary with due regard
for convenience. and necessity of the
parties or their representatives. The site
of the hearing shall be accessible to
individuals with disabilities.

34. Section 1386.93 is amended by
revising paragraphs (c)(2) and Cd) to read
as follows:

51386.93 _ at hearing.

(e) 111 111 *
(2) Prior to the removal of an issue. in

whole or in part, from a hearing
involving issues relating to the
conformity with Federal requirements
under Part B of the Act, of the State plan
or the activities of the State's Protection

•••••
(e) A State has filed its request for a

hearing with the Assistant Secretary
within 21 days of the receipt of the
decision. The request for a hearing must
be sent by certified mail to the Assistant
Secretary. The date of mailing the
request is considered the date of filing
if it is supported hy independent
evidence of mailing, otherwise the date
of receipt shall be considered the date
of filing.

29. Section 1386.37 is edded to read
as follows:

51387.37 I'UIIIIc_oIF_I__.
Prior to any Federal review of the

State Developmental Disabilities
Council, a 30 day notice and an
opportunity for comment will be
provided. Reasonable effort will be
made by the appropriate Regional Office
to seek comments through notification
to major disability groups, the State
Protection and Advocacy agency and
the University Affiliated Program, for
example, through newsletters and
publications of those organizations. The
findings of public comments may be
consolidated if sufficiently similar
issues are raised and they will be
included in the report of the onsite visit.

Subpart D PractIce and Procedure for
Hearings PertaInIng to States'
Conformity and Compliance With
Developmental Disabilities Slata Plans,
Reports and Federal Requirements

30. Section 1386.80 is revised to read
as follows:

513841.80 DelInlUons.
F~r purposes of this suhpart:

.Assistant SecretaI}' means the
Assistant Secretary for Children and
Families (ACF) or a presiding officer.

ADD means Administration on
Developmental Disabilities,
Administration for Children and
Families.

Presiding officer means anyone
designated by the Assistant Secretary to

l priority area activities directly carried
.out by the Council and Council staff.

(f) The non-Federal expenditures
must support: activities authorized by
the Act and approved hy the Council,
but may include non-Federal support
for implementation activities pursuant
to section 125A(a)(2) of the Act, as well
as functions of the designated State
agency.

28. Section 1386.36 is amended by
revising the section heading and
paragraph (e) to read as follows:

51386.34 FInald~ 01 the_
pI8n or pI8n arne_Is.

•

•

•

•

•

•

•

•

•

•

(4) The Assistant Secretary will
review the issue(s) and provide a final
written decision within 60 days
following receipt of the State
Developmental Disabilities Council's
appeal. If the determination is made that
the Designated State Agency should be
redesignated. the Governor (or
legislature) must provide written
assurance of compliance within 45 days
from receipt of the decision.

(5) During any time of this appeals
process the State Developmental
Disabilities Council may withdraw such
request if resolution bas been reached
with the Governor (or legislature) on the
designation ofthe Designated State
Agency. The Governor (or legislature)
must notify the Assistant Secretary in
writing of such an occurrence.

27. Section 1386.35 is amended by
revising the heading and paregraph
(b)(1) and adding new paragraphs (d).
(e), and (f) to read as follows:

513841.35 A_Ie _ no....._.
coal8for "'_
lllMIl.pmenllll__C8uncUs.

(d) For purposes of determining
aggregate minimum State share of
expenditures, there are three categories
of expenditures:

(1) Expendil1Jn!s for priority _area
prop<;!!!ried}!pt~y~ the.
CQ!!!!<;j! !",a~U!'c1I~1i' . as escnbed
in secbon 125A(a)(2) of the Act,
~uil'i!111.!,0non-Fede,ral.a8!l""8"le
part.i~a!ion: _

(2] plmditures for p!i0!!tY..area
proj"£t'!..!!!.!!!!J!.e!'JI..!re8SDut not carried
out directly by the Council and Council
staff, as described in section 125A(a)(1)
of the Act, requirilli a minimum of 10
percent non-Federal ~-..e--
participation: and

(3) M»lher expenditures, requiring a
minimum of 25 percent non-Federal
aggregate participatkm.

(e) As a consequence of paragraph (d)
of this section, the minimum aggregate
non-Federal expenditure required under
the Act is calculated as the sum of:

'. (1) One-ninth of Federal expenditures
for projects in poverty areas, such
projects not being directly carried out by
the Council and Council staff: and

(2) Plus one-third of all other Federal
expenditures except those supporting



•••••

§ 1388.112 Eff8clhJe _ or _aIon by
1he Allalstant Secnnary.

(a) If. in the case of a hearing pursuant
to section 122 of the Act, the Assistant
Secretary concludes that a State plan
does not comply with Federal
requirements. and the decision provides
that the payment or allotment will be
authorized but limited to parts of the
Slate plan nor affected by such
noncompliance. the decision must
specify the effective date for the
authorization 01 the payment or
allotment.

(b) In the case of a hearing pursuant
to sections 127 or 142 of the Act. if the
Assistant Secretary concludes that the
State is not <:omplying with the
requirements 01 the State plan or the
activities of the State's Protection and
Advocacy System do not comply with
Federal requirements. the decision that
further payments or allotments will not
be made to the State, or will be limited
to the parts of the State plan or activities
of tbe State's Protection and Advocacy
System not affected, must specify the
effective date lor withholding payments
of allotments.

•

•

•

•

•

•

•

••

•
(c) Iftbe Assistant SecretlUly

concludes:
(1) In the case of a hearin~ursuant

to sections 122, 127. or 142 the Act,
that a State plan or the activi 'es of the
Stalfi's Protection and Adv cy System
does not comply with Feder I
requirements. he or she shall also

I

(c) If the presiding officer is a person
other than the Assistant Sec tary. his or
her authority is to render a
recommended decision with respect to
program requirements whi are to be
considered at the hearing. In case of any
noncompliance, he or she s II
recommend whether payme ts or
allotments should be withhe with
respect to the entire State plan or the
activities of the State's Protetlion and
Advocacy System. or wheth the
payments or allotments sho d be
withheld only with respect t those
parts of the program affected by such
noncompliance.

37. Section 1386.111 is oded by
revising paragraphs (c) and ( ) to read
as foHows: !
§ 1388.111 Declalons foll_n8 hearing.

•

§ 1388.94 Requesl to patlIclpate In
-"Il-

(a) The Department. the State. the
State Developmental Disabilities
Council. the Designated State Agency,
and the State Protection and Advocacy
System, as appropriate, are parties to the
hearing without making a specific
request to participate.

(b). * *
(2) Any individual or group wishing

to participate as a party must file a
petition with the designated individual
within 15 days after notice of the
hearing has been published in the
Federal Register, and must serve a copy
on each party of record at that time in
accordance with § 1386.85(b). The
petition must concisely state:

lil Petitioner's interest in the
proceeding:

(ii) Who will appear for petitioner;
(iii) The issues the pp.titioner wishL&

to address; and
(iv) Whether the petitioner intends to

present witnesses.
• • • *
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and Advocacy System. the Assistant commencement of the heariig. The specify whether the State's payment or
Secretary must provide all parties other petition must concisely statX: allotment for the fiscal year will not be
than the Depattrnent and the State (see (i) The petitioner's intere" in the authorized for the State or whether, in
§ 1386.94(b)) with the statement of his hearing; , the exercise of his or her discretion, the
or her intention to remove an issue from (ii) Who will represent thJ petitioner, payment or allotment will be limited to
the hearings aod the reasons for that and I the parts of the State plan or the
decision. A copy of the proposed State (iii) The issues on which the activities of the State's Protection and
plan provision or document explaining petitioner intends to prese~argument. Advocacy System not affected by the
changes in the activities of the State's (2) The presiding officer y grant the noncompliance.
protection and advocacy system on petition if he or she finds t the (2) In the case of a hearing pursuant
which the State and the Assistant petitioner has a legitimate irlterest in the to section 127 of the Act that the State
Secretary have settled must be sent to proceedings, that such Partt''pation will is not complying with the requirements
the parties. The parties must have an not unduly delay the outco e and may of the State plan, he or she must also
opportunity to submit in writing within contribute materially to the roper specify whether the State's payment or
15 days their views as to, or any disposition of the issues. i allotment will not be made available to
information bearing upon, the merits of (3) An amicus curiae may l'resent a the State or whether, in the exercise of
the proposed provision and the merits brief oral statement at the h8aring at the his or her discretion, the payment or
ofilie reasons for removing the issue point in the proceedings spepfied by allotment will be limited to the parts of
from the hearing. the presiding officer. It may ~ubmit a the State plan not affected by such

(d) In hearings involving questions of written statement of positiato the noncompliance. The Assistant Secretary
noncompliance of a State's operation of presiding officer prior to the beginning may ask the parties for
its program under Part B of the Act with of a hearing and must serve copy on recommendations or briefs or may hold
the State plan or with Federal each party. It also may sub t a brief or conferences of the parties on these
requirements or compliance of the written statement at such ti"e as the questions.
State's Protection and Advocacy System parties submit briefs andm~ serve a (d) The decision of the Assistant
with Federal requirements, the same copy on each party. Secretary under this section is the final
procedure set forth in paregraph (c)(2) of 36. Section 1386.101 is amended by decision of the Secretary and constitutes
this section must be followed with revising paragraphs (a)(l1) ahd (c) to "final agency action" within the
respect to any report or evidence read as follows: meaning of 5 U.S.C. 704 and the
resulting in a conclusion by the § 1388.101 Authortty ofpretofflcer. "Secretary's action" within the meaning
Assistant Secretary that a State has (a) • • • of section 129 of the Act (42 U.S.C.
achieved compliance. (II) If the presiding offi is a person 6029). The Assistant Secretary's
• • • • • other than the Assistant Sec , he or decision must be promptly served on all

35. Section 1386.94 is amended by she shall certify the entire rd, parties and amici.
revising paragraphs (a), (b)(2). and (c) to including recommended fin . gs and 38. Section 1386.112 is amended by
read as follows: proposed decision, to the AsSistant revising paregraphs (a) and (b) to read

Secretary; i as follows:

(c)(1) Any interested person or
otganization wishing to participate as
amicus curiae must file a petition with
the designated individual before the
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(d) Projects of National Significaoce.
other thao technical assistaoce aod data
collection grants. must be exemplary
aod innovative models aod have
potential for replication at the local
level as well as nationally or otherwise
meet the goals of part E of the Act.

41. Part 1388 is revised to read as
follows:

PART 1387-PROJECTS OF
NATIONAL SIGNIFICANCE

39. The authority citation for part
1387 continues to read as followa:

Authority: 42 U.S.C. 6000 et seq.

40. Section 1387.1 is being amended
by revising paragraphs (a), (b), and (d)
to read as follows:

§ 1387.1 General requlremenlB.
(a) All projects funded under this part

must be of national signi!' :ance and
serve or relate to individuals with
developmental disabilities to comply
with section 162 of the Act.

(b) Based on section 162(d). proposed
priorities for grants aod contracts will
be published in the Federa1llegister
aod a 60 day period for public
comments will be allowed.

PART 1388-THE UNIVERSITY
AFFlUATEDPROGRAMS

Sec.
1388.1 Definitions.
1388.2~ Program criteria-purpose.
1388.3 Program aiteria-mission.
1388.4 Program criteria-governance and

administration.
1388.5 Program aiteria-preparatioD of

personnel.
1388.6 Program criteria-services and

supports.
1388.7 Program criteria-dissemination.
1388.8 [Reservedl.
1388.9 Peer review.

Authority: 42 U.S.c. 6063 et seq.

§ 1388.1 DellnlUona.
For purposes of this part:
Accessible means UAPs are

characterized by their program and
physical accommodation aod their
demonstrated commitment to the goals
of the Americaos with Disabilities Act.

Capacity Building means that UAPs
utilize a variety of approaches to
strengthen their university and their
local. State. regional and National
communities. These approaches
include, but are nat limited to such
activities as: (1) Enriching program
depth and breadth, for example,
recruiting the dental school to
participate in the UAP; (2) acquiring
additional resources, for example.
grants. space. and volunteer manpower:
and (3) carrying out systems changes.

• • • • •

for example. promoting community
based programming for persons with
developmental disabilities across all
ages.

Collaboration meaos thaI the UAP
cooperates with a wide raoge of persons,
systems. aod agencies, whether they
utilize services of the UAP or are
involved in UAP planning aod
programs. These entities include
individuals with developmental
disabilities aod family members, as well
as the Developmental Disabilities
Network. advocacy aod other disability
groups, university components. generic
aod specialized humao service agencies.
State agencies aod citizen aod
community groups. An example of thi..
cooperation is the Consumer Advisory
Committee, a required element in each
UAP.

Culturally competent mannermeaos
provision of services. supports, or other
assistance in a manner that is
responsive to the beliefs. interpersonal
styles. attitudes. language aod behaviors
of individuals who are receiving
services. aod that has the greatest
likelihood of ensuring their maximum
participation in the program,

Diverse network meaos that although
each UAP has the same maodates under
the Act, the expression of these common
maodates differs across programs. Each
UAP must implement these maodales
within the context of their host
university. their location within the
university, the needs of the local aod
State community. the cultural
composition of their State. their
resources aod funding sources, aod their
institutional history. These factors
converge to create a network of unique
aod distinct programs. bound together
by common mandates but enriched by
diverse composition.

Interdisciplinary training means the
use of individuals from different
professional specialties for UAP training
and service delivery.

Lifespan approach means that UAP
activities address the needs of
individuals with disabilities who are of
various ages.

Mandated care functions means the
U~must ~rform: (1) I!lw.,rd~!!IY
p~s~rvicE preParation: (2).l:llWII1.unity
service activitiesJ£.omwupjti training
and teChnIcal a:fistanCe); and (3)
actrvuIiS"'iili\te=rQ'dissGmiIJatjpn of
inJ0I!ll~.\j~,i\Qd tg§IlAtlih fl!l<,lings.

'Program criteria means a statement of
the Department's expectation regarding
the direction an£.l desired outcome of the
University Affiliated Program's
operation.

Slale-of-tho-art means that UAP
activities are of high quality (using the
latest technology), worthy of replication

(consistent with available resources).
aod systemically evaluated.

§ 1388.2 Pnlgram crlt8rl&-purpose.

The program criteria will be used to
assess the quality of the University
Affiliated Programs (UAP). The overall
purpose of the program criteria is to
assure the promotion of independence.
productivity. integration aod inclusion
of individuals with developmental
disabi¥ties. Compliaoce with the
program criteria is a prerequisite for a
UAP to receive the minimum funding
level of a UAP. However, compliance
with the program criteria does not, by
itself. assure funding.

§ 1388.3 Program criteria mission.

(a) Introduction to mission: The
purpose aod scope of UAP activities
must be consistent with the Act as
amended aod include the provision of
training. service, technical assistance
and dissemination of infonnation in a
culturally competent maoner. UAPs
must include in their activities the
underserved, aod provide for
meaningful participation of individuals
from diverse racial aod ethnic
backgrounds. UAP principles aod
operations must be consistent with the
UAP's mission statement. (The concept
of "diverse network" as defined in
§ 1388.1 of this part applies to
paragraphs (b). (I). (g), and (h) of this
section.)

(b) The UAP must develop a written
mission statement that reflects its values
aod the goals of the university in which
it is located. The UAP's goals, objectives
and activities must be consistent with
the mission statement.

(c) The UAP's mission and programs
must reflect a life spao approach,
incorporate an interdisciplinary
approach aod include the active
participation of individuals with
developmental disahilities aod their
families.

(d) The UAP programs must address
the needs of individuals wilh
developmental disabilities, including
individuals with developmental
disabilities who are unserved or
underserved. in institutions. and on
waiting lists.

(el The UAP's goals, objectives, and
activities must incorporate and
demonstrate culturally competent
services and practices. which are in
response to local culture and needs.

(0 The UAP's mission must reflect its
unique role 8S a bridge between
university programs. individuals with
developmental disabilities and their
families. service agencies and the larger
community.
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(81 The UAP's goals, objectives, and
activities must use capacity building
strategies to address State needs.

(h) The UAP's goals, objectives, and
activities must reflect interagency
collaborations and strategies to effect
systemic change within the university
and in State and local communities and
service systems.

§ 1388.4 Program crtterta-govemance
..d admlnlslrallon.

(a) Introduction to goveman.:e and
administration: The UAP must be
associated with, or an integral part of, a
university. (The concept of "diverse
network" as defined in § 1388.1 oftbis
part applies to paragraphs (h), (c), (d),
(i), and (I) of this section.)

(h) The UAP must have a written
agreement or charter with the university
that specifies the UAP designation as an
official university component, the
relationships between the UAP and
other university components, the
university commitment to the UAP, and
the UAP commitment to the university.

(c) Within the university. the UAP
must maintain the autonomy and
OIganizational structure required to
carry out the UAP mission and provide
for the mandated activities.

(d) The UAP must be responsible to
report directly to a University
administrator who will represent the
interests of the UAP within the
University.

(e) The University must demonstrate
its support for the UAP through the
commitment of financial and other
resources.

, (f) UAP senior professional staff must
hold faculty appointments in
appropriate academic departments of
the host or an affiliated university,
consistent with university policy.

(g) UAP faculty and staff must
represent the broad range of disciplines
and backgrounds necessary to
implement the full inclusion of
individuals with developmental
disabilities in all aspects of society,
consonant with the spirit of the
Americans with Disabilities Act, (ADA).

(h) The UAP must meet the
requirements of section 109 o{ the Act
(42 U.S.C. 6008) regarding affirmative
action. The UAP must take affirmative
action to employ and advance in
employment and otherwise treat
qualified individuals with disabilities
without discrimination based upon their
physical or mental disability in all
employment practices.

(i) The management practices of the
UAP, as well as the organizational
structure, must promote the role of the
UAP as a bridge between the University
and the community. The UAP must

actively participate in comm/mity
networks and include a rang~ of
collaborating partn~rs.

(j) The UAP's Consumer visory
CommilleemuSl~ y. The
membership of the Consum Advisory
Committee must reflect the cial and
ethnic diversity of the State r
community in which the U is
located. The deliberations 0 the
Consumer Advisory Commi ee must be
reflected in UAP policies an programs.

(k The UAP m1l!!~'!1 .n.

colla _"!!iJ': .. the
State De~'!P_. " .. : ties
COunCITimiI the Protection ljnd
Advocacy System. In additi.m, the UAP
ljIust be a member of the S -
Dilvi!to mental DisabilitieS uncil and
Participate in Coun . mee d
activities, as prescribed by e Act.

(I) The UAP must main .
collaborative relationships ""d be an
active participant with the tUAP network
and individuals, organizatidns, State
agencies and Universities. :

(m) The UAP must demonstrete the
ability to leverage resourc

(n) The UAP must have a equate
spaoe to carry out the man ted
activities.

(0) The UAP physical fa
program initiatives conduc by the
UAP must be accessible to' dividuals
with disabilities as provid for by
Section 504 of the Rehabilitjrtion Act
and Titles nand ill of the Americans
with Disabilities Act.

(p) The UAP must intesnite the
mandated core functions '~O its
activities and programs an must have
a written plan for each co function
area. I

(q) The UAP must have~.plaoe a
long range strategic plan,,' g capability
to enable the UAP to respo d to

.emergent and foture devel ments in
the field.

(r) The UAP must utilize Istate-of.the
art methods, including the ective
participation of indiVidua~amilies
and other consumers of p sand
services to eveluate progra . The UAP
must refine and strengthen its programs
basad on evaluation findin .

§13l111.5 Programcrt~ of
personneL I

(allniroduction to prepatation of
personnel: UAP interdisciplinary
training programs at the prjlservice level
prepare personnel concem8d with
developmental disabilitieSi

(h) Interdisciplinary trai ing programs
must be based on idenulie personnel
preparation needs centered. around a
conoeptual framework wit! identified
outcomes. '

(c) The interdisciplinaryltreining
process, as defined by the tIAP, must

reflect a mix of students from diverse
academic disciplines/academic
programs and cultures that reflect the
diversity of the community. Faculty
represent a variety of backgrounds and
specialties, including individuals with
disabilities and family members, and a
variety of learning experiences, as well
as reflecting the cultural diversity of the
community. Trainees must receive
credit as appropriate for participation in
UAP treining programs.

(d) Preservioe training must be
integrated into all aspects of the UAP,
including community training and
technical assistanoe, direct services (if
provided), end dissemination.

(e) Trainees must be prepared to serve
in a veriety of roles, including advocacy
and systems change. The UAP must
encourage graduates to work in varied
situations, settings, or jobs.

(f) The UAP must influence
University curricula to prepare
personnel who, in their future career in
a broad range of social and community
roles, will contribute to the
accommodation and inclusion of
individuals with developmental
disabilities, as mandated in the
Americans with Disabilities Act.

(g) The UAP core curriculum must
incorporate cultural diversity and
demonstrate cultural competenoe.
Trainees must be prepared to address
the needs of individuals with
developmental disabilities and their
families in a culturally competent
manner.

§ 1388.6 Program cilletla ••rvlces_
supports.

(a) Introduction to services and
supports: The UAP engages in a variety
of system interventions and may also
engege in • variety of individual
interventions.

(h) UAP community training and
technical assistance activities must use
capacity building strategies to
strengthen the capability of
communities. systems and service
providers.

(e) Direct ServiC!S (OptjMa))
(t) A UAP must integrate direct

servioes and projects into community
settings. These services may be
provided in a servioe delivery site or
training setting within the community
including the university. Direct service
projects may involve interdisciplinary
student trainees. professionals from
various disciplines. service providers.
families andlor administrators. Direct
services must be extended. as
appropriate, to include adult and
elderly individuals with developmental
disabilities.
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(2) Services and projects provided in
community-integrated settings are to be:

(i) Scheduled at times and in places
that are consistent with routine
activities within the local community;
and

(ii) Interact with and involve
community members, agencies, and
organizations.

(3) The bases for the services or
project development must be:

(i) A local or universal need that
reflects critical problems in the field of
developmental disabilities; or

(ii) An emerging, critical problem that
reflects current trends or anticipated
developments in the field of
developmental disabilities.

(4) State-of-th&-art and innovative
practices include:

(i) Services and project concepts and
practices that facilitate and demonstrate
independence for the individual,
community integration, productivity,
and human rights;

(ii) Practices that are economical.
accepted by various disciplines, and
highly beneficial to individuals with
developmental disabilities, and that are
integrated within services and projects;

(iii) Innovative cost-effective concepts
and practices that are evaluated
according to accepted practices of
scientific evaluation;

(iv) Research methods that are used to
test hypotheses, validate procedures,
and field test projects; and

(v) Direct service and project practices
and models that are evaluated. packaged
for replication and disseminated
through the information dissemination
component.
S1388.7 Program c n.

(a) Introduction to dissemination: The
UAP disseminates information and
research findings, including the
empirical validation of activities related
to training, services and supports, and
contributes to the developq>ent of new
knowledge.

(h) The UAP must be identified to the
community as a resource for
information, produce a variety of
products to promote public awareness
and visibility of the UAP, and facilitate
replication of best practices.

(c) Specific target audiences must be
identified for dissemination activities
and include individuals with
developmental disabilities, family
members. service providers.
administrators, policy makers,
university faculty, researchers, and the
general public.

(d) UAP dissemination activities must
be responsive to community requests for
information and must utilize a variety of
networks, including State
Developmental Disabilities Councils,
Protection and Advocacy Systems. other
University Affiliated Programs, and
State service systems to disseminate
information to target audiences.

(e) The process of developing and
evaluating materials must utilize the
input ofindividuals with
developmental disabilities and their
families.

(I) The values of the UAP must be
reflected in the language and images
used in UAP products.

(g) Dissemination products must
reflect the cultural diversity of the
community.

(h) Material. disseminated by the
UAP must be available in formats
accessible to individuals with a wide
range of disabilities, and appropriate
target audiences.

§ 1388.8 [Rllllwd]

SI388.• Paerrevt_.
(a) The purpose of the peer review

process is to provide the Commissioner.
ADD, with technical and qualitative
evaluation ofUAP applications,
including on-site visits or inspections as
necessary.

(h) Applications for funding
opportunities under Part 0, section 152
of the Act, must be evaluated through
the peer review process.

(c) Panels must be composed of non
Federal individuals who. by experience
and training. are highly qualified to
assess the comparative quality of
applications for assistance.
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